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I'apmonizanisi 3akoHOgaBCTBAa YKpaiHu 3 NPpaBoM €BponeiicbKoro
Coro3y: 30ipHMK Te€3 HAyKOBO-IIPAKTUYHOI IHTEPHET — KOH(pepeHIil
(M. XMenbauipkuii, 17  motoro 2020 p.). XMeIbHUIBKUN:
XMenpHUIIPKUH HallloHaIbHUM yHiBepcureT, 2020. 93 c.

VY 36ipHUKY MpeAcTaBIeH] JOMOBII, K1 Oy/IM MOAaH1 Ha HAYKOBO-
MPaKTUYHY IHTepHET-KOH(pepeHuilo «['apMoHI3alis 3aKOHOJaBCTBA
VYkpainu 3 mnpaBom €spormeiicbkoro Coro3y», 10 Bia0yjlachk y
XMeNpHUILIBKOMY HallloHaJbHOMY yHiBepcuTeTi 17 mororo 2020 poky.

Po3mimieni y 30ipHUKY JOTOBIAI CTOCYIOTBCS TAaKUX HAMNpPSMIB:
ICTOpisl Ta Teopis Jep>KaBU Ta MpaBa, Guiocodis mpaBa; KOHCTUTYIIIIHE
PaBoO, MyHIIIUNIAJIbHE MPAaBO; MIKHAPOAHE MyOJIiuyHEe Ta MPUBATHE MPABO;
UBUIBHE IMpaBO Ta MPOLEC; CIMEWHE IMpaBoO, JKUTJIOBE IPaBo;
rOCHOJApChKE IpaBO Ta MPOLEC; TPYAOBE IPaBO, MPaBO COLIAIBLHOTO
3a0e3MeyYeHHs; eKOJIOTIYHEe, 3eMeNbHE, arpapHe MpaBo; aJMIHICTPAaTUBHE
IpaBo Ta Mpouec, piHaHCOBE, IHPOpPMAILIiHE TPaBO; KPUMIHAIBHE MPaBO,
KpUMIHAJIbHO-BUKOHABYE IIpaBo; KpUMIHATbHUM polIec,
KpUMIHAIICTHKA; IIPAaBOBE  PETYIIOBAHHS  TPAHCKOPJIOHHOTO
CHIBPOOITHUIITBA KPAiH HEHTPATLHO-CX1IHOT €BPOIIH.

Kondepeniiro 0yno mpoBeeHO 3 METOK PO3MISAY MpodsieM Ta
NEpCIEKTUB PO3BUTKY HAyKH B YMOBaX €BpOIHTErpaiii, 3adyyeHHs
CTYJICHTIB, acCIipaHTIB, MOJOJUX BYECHMX, MPAKTUKYIOUYHX IOPUCTIB JI0
HAYKOBOTO TOIIYKY Ta CTUMYJIIOBaHHS 1 MATPUMKH HAYKOBOI JISITBHOCTI
IPaBHUYOI CIIUJIBHOTH B Y KpaiHi.

VJIK 34 (477): 341

© Konektus aBTopis, 2020
© XMeIpHUIBKUN HalllOHAJILHUN
yHiBepcuteT, 2020



3MICT

I'epny, AJsuta AmsxartosiiBHa. [Ipo6sema mpaBoBOro BHU3HAYEHHA
MEANYHOL IOMUJIKU: TTPABOBUM ACTIEKT.....eeerrureeeeureernereeeanreeesnneeessseeeanns 6

Tomyaak Boaxoaumup MuxajioBu4. YKpalHChKa IIPaBOCBIIOMICTh
700U PAHHBOMOJIEPHOT YKPATHH .ceeeuvvreeeeenireeeeesireeeesnsnreeeesssssneeesessnsees 8

Kyp6a Irop €BrenoBuu. OCHOBHI 3acaju HOPMAaTUBHO-IIPAaBOBOTO
3abe3IeuyeHHs TPAHCKOPAOHHOIO CIIIBPOOITHUIITBA YKpPAIHH. ............... 11

Xpimoukin AHapiu BikropoBuu. [IpobsiemHi actiektu opMyBaHHSA
BITYU3HSAHOTO IIPABOOXOPOHHOTO MeXxaHI3My B cdepi 1HTeJeKTyasabHOI
BITACHOCT .eeeeeeeeeennnnnnennsnssnssseeesseseesssesssssssssssereeseeeeeeeeeeeeeeeeeeeeeeseeesseseeesennns 13

BaBpunuyk MukoJsa IIpopokoBu4. /[esKi aclieKTH IPaBOBOi OIIHKU
['os10/10MOPY 1932-1933 POKIB B YKPATHI «.evvvrvreeeriereiiirrrreeeeeeeeeeeneneeeeeens 16

Bepec Ipuna SfApociaasiBHa. IlepcoHasibHI JaHI B €JIEKTPOHHIN
10001 (] 0) 1 1 1 (SRR 19

BoJsikoBa /lapis €BreHiBHa. €Bpolieialiisi CTBOPEHHA Ta isJIbHOCTI
rPOMA/ICHKUX OpTaHi3alliil B YKpaiHi: OCHOBHI JIOCATHEHHS .................. 22

T'aaxyc Oamena OgexcaHapiBHa. KoHcysbrallii 3 TpOMajiChKICTIO AK
dopma Gesrocepe/IHHOI yUacTi TEPUTOPIAIILHOI TPOMAZI Y BUPIIIEHH]
ITATAHDb MICIIEBOTO BHAUEHHST .....ccevvvvrrrvrrriniieeeeeeeeeeeeererrssssnnnneeesesesees 24

I'epacumenko OJiena BiktopiBHa. l'apMonizaiisa BITYU3HAHOTO
3aKOHOJIAaBCTBA IIIOJI0 CTBOPEHHS CHIJIBHUX I[IHHOCTEH 3 IIPaBOM
EBPOIIEHCHKOTO COIOBY ....uvvrreeeiiereeirrrrrreeeeeeeeaiirrreeeeseesesssnssssssseessssssnsnnnes 28

I'pymimacbka Harauria IropiBHa. /[oroBip OpeHIN XUTA .............. 29

Jdanmenko Ouer ®emopoBuu. [lomiTHKa eKoOTiYHOI Oe3IeKu B
CYUACHMX YMOBAX .evvvvvvvrreeeeesssesnnrrrereeesessssssssssssesesssssssssnsssssssessssssssssssssesees 34

€BIOKNMOB ITaBs0 BasepiiioBuu. CyuacHui CTaH
aJIMIHICTPAaTUBHO-IIPABOBOIO  3a0e3MeueHHs] KaJIpOBOI IIOJITUKUA B
opraHax IyO/IIYHOI aAMIHICTPAIT] B YKPATHI «uvveeeivieeniieeeniieesnieeeeanens 38



€pmak Ouaexciii BikropoBuu, Camyn OJubra MwuxaiaiBHa. /lo
MUTAaHHA TPO HOPMATHBHO-IIPABOBE PETYJIOBAHHS 3aCTOCYBaHHS
MIPUMYCOBHUX 3aXO0/[iB MEITYHOTO XaPAKTEPY /10 BACYIIKEHHUX .....veereveenn. 41

Ksit Haraxia MuxawiaiBHa. Kinacudikariiss 6i0710TivHUX MaTepiaiB
Ta 1 poJsib y BU3HAUYEHHI cdepu IMPaBOBOTO PETYJIIOBAaHHSA AiSAJIbHOCTI
II[OZI0 CTBOPEHHS Ta BUKOPUCTAHHS 0100QHKIB .......vveeeeenvireeeeeenveeeeeennnes 43

Koryr Oubra BogogumupiBHa. Cranpmaptu Pagu €sponu B
aJIMIHICTPATUBHO-JIETIKTHUX MPOBAKEHHSIX vvvveeeerereervrrreeeeeseesesennnnenens 45

Kossap-Cxok JIiria BoaoaumvmupiBHa. BIutMB JOKTpUHU Ta
BHYTPIIIIHHOTO 3aKOHOZABCTBA INOJI0 CIAJIKOBHX BiJTHOCHH Ha IIPOIIEC
crtaZIKyBaHHA: OPH Ta YKPATHA ...cvvvviiiiiiiiiiiiiiiiiiiiiiieceeeecceeeeeeeeeeeeeeee e 48

Komrisie  Haraaia  MwuxaiaiBHa.  CBpOIEWChKI  CTaHAApPTU
HeyTePeIKEHOTO CY/Ty: IIOCTAHOBKA IMATAHHST ....cccvveeerreenrreenveenveessseennne 51

KpaBuyk Creman MHMocumoBuu. I'apMoHi3aliss HaI[iOHaJILHOTO
3aKOHO/IaBCTBA B KOHTEKCTI €BpOiHTerparil YkpaiHu: mpobsiemMu Ta
MEXAHIBMU IX PEATTIBAIIIL .vvvveeereriieeirirrreeeeeeeeeiiirreeeeeeeeeessnnnrrneeeeesesssassnnnns 54

Kpynauk Poman BogaoguMupoBud. BifHOBIEHHS CTaHOBUINA, SAKE
iCHyBaJIO JI0 TOPYIIIEHHs K IUBUILHO-IPABOBUU cHOCIO 3aXUCTy IMpaB
BJIaCHUKA (BOJIOJIUIBIISI) 3€MeJIbHOI JUIAHKUA Yy pasi il IpuMycoBOTO

BUJLYUECHHS ....uuueeeeeerereeeeeeeeeneessensnnesssaesseeeeeesemsessssnssssssssesesseeeseemsssnsnnsnnsnsns 58
JIydKOBCBHKa CaiTiiana IropiBHa. HopMaTUBHO-IIpaBOBE
peryJIioBaHHs Ji0epastizallii BATIOTHOTO PUHKY B YKPATHI «..ceevvveernnneen. 60

Makapenko Karepmna BacwiriBHa. OcoOsuBocti Bubopuoro
JY0)1 (2 O AN 4 0T 1 1 1 (R 64

MasaxiBcpbka IBamHa BsavecisaBiBHa. /[0 mUTaHHA PO TPY/IOBY
MITPAIIIIO «.vvveeeieuvreeerensurreesenssreeesssssseeessssssseeessssssssessssssssssessssssseesssssssseess 66

Micaup Aaapin IlerpoBuu. ['apMoHi3alis ciMeiiHOTO ITpaBa YKpaiHu
710 HOPM EBPOMIENCHKOTO IPABA eeeeeeeieeieeeeeeeeeeereeeannnnnnnnnnnnnnnnnnnnnnmssessssnnes 68

Mixasenb AHapin BanepinioBuu. CydacHUil CTaH Ta MPECHEKTHUBU
PO3BUTKY aJIMiHICTPATUBHO- JIEJIIKTHOTO 3aKOHO/IaBCTBA YKPAIHH ....... 71



Ouriiank Poman BosoauMupoBud. MizkHapoaHe 3aKOHOJIaBCTBO B
rajIy3i JOHOPCTBA TA TPAHCIIIAHTOJIOTT «..uvvvvvrreeeeeeeeenrnrereeeseeeseeenessseneenss 75
IIpucs:xkHiok Mwuxaiio ITerpoBuu. Posib CyoBOTrO IIpelie/ieHTy
€spornericbkoro Cyay 3 mpaB JIIOAUHU B CHCTEMI JKepesl IIpaBa

VKPATHHI. ..euvvviiieeeeieeriiieteeeeeeeseirtereteeeeeessssnssaeeeeeessssssssnsnsaeeaeesssssssssssreees 78
Pu:xxkyk Ipuna BosoaummupiBHa. [HauBiyasbHa KOHCTHUTYIIIAHO-
IIpaBoBa BIIITIOBIJAJIbHICTD HaAPOHUX JIeIyTaTiB: 3arajibHa
XAPAKTEPHICTHKA. .. vvvvveeeeeeeeeurrrrrreeeeeeeaesaasssssssessesssasssssssssssssssssessssssssssssseas 81

Cenuk CeiTsiana BacwriBHa. PillleHHS cyay y cmpaBax Impo HaJlaHHSA
HEIIOBHOJIITHIH 0C001 MOBHOI IIUBIIBHOIL JIE€3MATHOCTI «..ovvvvveeeneeevvnnnnnee 84

Cupora JIiria BormaniBHa, Caso ®@itomena BosoaumupiBHa.
CoIliOKyJIbTYpHUI MEHEI>KMEHT B KOHTEKCTI 3a0e3IeUeHHs COIliaTbHUX
TIPAB MOJIOI B YKPATHI ..vvveeereurrieeereiireeeeeniireeeessreeeeessnseeessssssseeessssseens 87

®inen I0pint BosroguMupoBud. BrinB ocobu 3/JI09HHI 1 CTyIIeHs
TSIPKKOCTI 3JIOUMHY Ha 1HAUBIAY T30 TOKAPAHHS .eeeeevvvveeeeeevreeeanns 90



I'epy Anna Anamoniisna,
ooyenm Kageopu YyueinbHO20 Npasa ma npoyecy
JIvsiscvorko20 HayionanvHo2o yHieepcumemy imeni leana Ppanka,
OOKMOpP 10PUOUYHUX HAYK, OOYEHM

MPOBJIEMA ITIPABOBOI'O BU3BHAYEHHS MEJIUYHOI IOMMWJIKH:
IMPABOBU ACHEKT

MenuyHy TMOMHUJIKY CJiJl pPO3TIsAgaTH K Aii a00 Oe3misUTbHICTD MEIUYHOTO
NpaliBHUKA, SKi MPU3BEIM A0 HETATMBHUX JUIA 3[0POB’Sl UM KUTTS Malll€HTa HACTiAKIB, a
caMe IIOMWIKH, SKHX HPUIYCKAIOTbCAd MEIWYHI MPALiBHUKK, IO HEOOIPYHTOBAHO
BIJICTYIAIOTh BiJl BCTAHOBJICHUX MEJUYHUX CTAHAAPTIB, AiI0OTh HEOOEPEKHO, CAMOBIIEBHEHO
YM JIOMYCKAalOTh HEOOIPYHTOBAHUIl PU3MK IpPHU HEAOCTATHOCTI JOCBIAY 4YM 3HaHb. Taki
NOMWJIKM MOJJIMBI, HAampWKIaA, MPH HEYBAXHOMY OOCTEXKEHHI, HEaJeKBAaTHINA OIiHII
KIIHIYHUX Ta Ja00paTOpHUX JaHHMX, HEBPaxXyBaHHI UM MEPEOIiHIl pe3yIbTaTiB KOHCYIbTAIlIN
IHIIAX CIIEMIANICTiB, a TaKOX NPHU HendaJoMy BUKOHAHI OMepaliil Ta iHIIKUX JIIKyBaJIbHO-
npoiIaKTHYHUX  3aXOAiB, JOIVISAI Ta CIHOCTEPEKEHHI 3a TMAaIli€eHTOM, 3arajbHid
HE3aJJOBUIbHINM Oprafi3aiii pi3HUX €TaiB MEIUYHHUX MOCIYT B MEAMYHOMY 3aKJaidi, 30KpemMa
Opv BEJCHHI JOKYMEHTAIlil, MpH MOPYIIEHHI EOHTOJOTIYHMUX Ta IHIIMX BUMOT II0JO0
iH(OpMYBaHHS Malli€HTa PO CTaH HOTO 3/10POB .

Crenudika MEIUIMHU NOJISTa€e B TOMY, 110 BOHA, 3 OJJHOr0 OOKY, MOB'A3aHa 3 BUILIUMU
COLIQTBHAMHU IIHHOCTSIMH — KHTTSAM 1 3I0OpOB'M JIIOAWHHU, 3 IHIOIOTO — 3 OCOOHMCTICHHUMH
SIKOCTSIMU JIiKaps. TepMiH «MeaudHa TOMHUIIKa» HE € FOPUINYHUM TOHSITTAM 1 HE MICTUTHCS B
[luBinbHOMY Kozekci VYkpainm. lLle TOHATTS MeaWuHe, aje CHOPUUMAETBCS  SIK
npaBomnopyiieHHs. Bigomuii nmatonoroanarom, akagemik [.B. JlaBunoBchkuid, mucas, oo 10
JKapCHKUX MIOMUJIOK CJI1JT BiIHOCHTH JIUIIIE JOOPOCOBICHY IOMHIIKY JIiKaps, sika 0a3yeThcs Ha
HEJIOCKOHAJIOCTI Cy4aCHOTO CTaHy MEAMYHOI HAyKH Ta i METO/IB AOCII/PKEHHS Y/ BUKJIMKaHA
OCOOJIMBOCTSIMU TIEpeOIry 3aXxBOPIOBAHHS OKPEMOT'0 XBOPOro, abo Ty, IO MOSICHIOETHCS
HECTA4€l0 3HaHb YU JOCBiAY JIKapsl.

Biamosigno no 3akony Ykpainum «OCHOBHM 3aKOHOJABCTBa YKpaiHU IMPO OXOPOHY
310poB's» (1. «a» cT.78), MeIuyHi NpamiBHUKHU 3000B'sI3aH1 CIPUATH OXOPOHI Ta 3MII[HEHHIO
310pOB's  JIIOJIEH, 3amoOiraHHiO 1 JIIKYBaHHIO 3aXBOPIOBAaHb, I10/IaBATH CBOEYACHY Ta
KBaJiikoBaHy MeAMuHY 1 Jikapcbky nomomory [1]. Jlikapi HecyTh OOOB'S30K: MOJaBaTH
CBOEYACHY Ta KBali(pikOoBaHy MEIWYHY 1 JIIKapChKy JOMOMOTY, CIpPUATH OXOPOHI Ta
3MILIHEHHIO 37I0pOB'sl JII0/IeH, 3aM00IraHHIo 1 JIIKYBaHHIO 3aXBOPIOBaHb; 0€30IJIATHO Ha/laBaTH
Hepuly HEBIJIKIJIAJHY MEIMUHY JOMOMOTY IpOMa/isHaM y pa3l HELIACHOTO BUIAJKY Ta B 1HIINX
eKCTpeMalIbHUX CUTyalisix Ta 1H. ToOGTo, BOHM YCUISKO MOBHMHHI JOTPUMYBAaTHCh HOPM
YUHHOTO 3aKOHO/ABCTBA MpPU 3AIHCHEHHI CBOET NpodeciiHOi AISIbHOCTI, Y TOMY YHCIHI,
YHHUKATH METUIHUX TTOMHJIOK.

Buxozsuu 13 3acaj HUBIIBHO-TIPABOBOTO PETYIIOBaHHSA, Cy0 €KTH BiIHOCHH 3 HaJaHHS
MEAMYHUX IOCIYr CaMOCTIWHI 1 IOPUIUYHO pIBHI CYO0’€KTH, y 3B’SI3KYy 13 LUM INPaBOM
CTPaxOBOT0 3aXUCTy MOKe OyTH HAAUICHUN HE JIMIIE MAIiEHT, ale U MEJUYHUN MpalliBHUK.
ToMmy, Ha CbHOroJHI AakKkTyaJIJbHUM € 3alpoBa/KeHHS B YKpaiHi TakKoro pi3HOBUAY
JOOPOBINIBHOTO MEJMYHOTO CTPaxyBaHHsS sIK CTpaxyBaHHSA HpodeciiiHOl BiANOBIAAIBLHOCTI
MEAMYHUX TMpariBHUKIB. HeoOXIAHICTh 3ampoBa/KeHHA CTpaxyBaHHS MpodeciiiHoi
BIJIMOBITaTbHOCTI MEIUYHOTO TMpalliBHUKA TOB’s3aHAa HacaMmepen 3 THUM, IO SKUM Ou
npodecioHasioM He OyB JiKap 3aBXIH ICHYE PU3UK MMOMUJIKU 1] Yac 3MIMCHEHHS HUM CBOiX
000B’sI3KIB.

Sk cBimuuTh OaraTopiyHa TMpakTUKa PO3BUHYTHUX KpaiH CBITY, CTpaxyBaHHS
npodeciiiHol BIAMOBIAATBHOCTI € HalOLIBI e(heKTUBHUM 3aCO00M 3aXHCTY MpPaB HE TUIbKU



MaIi€HTIB, a ¥ ()IHAHCOBUX Ta IHIIMX IHTEPECIB MEAMYHHX MpaliBHUKIB. Take cTpaxyBaHHS
Ja€ 3MOTY TEPEHECTH Tsrap BIANOBIIATBLHOCTI HA HE3aJIEKHOTO BiJl MAIIE€HTIB Cy0’ €KTa
MIPaBOBITHOCUH — CTPaXxOBY KOMITaHito [2, c. 104].

ITig crpaxyBanHsM mpodeciiiHoi BiINOBINANBHOCTI MEIWYHUX TMPAIIBHHUKIB Mia Yac
BUKOHAHHS (YHKIIOHAJIBLHUX OOOB’SI3KIB CIIiJl PO3YMITH OCOOJIMBUN BHUJ CTpaxyBaHHS, 3a
SIKOTO 00’€KTOM CTPaxyBaHHS € PU3MK BIAMOBITAILHOCTI MEIUKA Tepe] Mali€eHTOM, SIKOMY B
pe3ynbTaTi HaAaHHS MEAMYHOI JOTIOMOTH MOXKe OyTH 3aBIaHO IIKOIH 3J0poB’I0 [3, c. 427].
Sk 1 iHII BUAM MEOUYHOTO CTpaxyBaHHs, CTpaxyBaHHA HpoQeciiHoi BiAMOBIIATBLHOCTI
MEIUYHHUX TPAIliBHUKIB 3J1MCHIOETHCA Ha MiACTaBl JOTOBOpPY. TOMy OCOOJMBOCTI MPaBOBOI
OPUPOAM 1 TOPAIKY YKJIAJAeHHS Ta (OPMH, 3MICTYy € TaKUMH K K 1 B IHIIMX BHJAX
JTOOPOBITLHOTO MEIUYHOTO CTpaxyBaHHs, aje 3 BpaxyBaHHSM BiJIHOCHH, sIKi ckianucs. Tak,
cnenn(iko TaKoro BUAY CTPAaxyBaHHS € Te, II0 BOHO € HE OCOOMCTHM, a Pi3HOBHIIOM
CTpaxyBaHHs BiMOBIIAILHOCTI. BiAMOBIIHO 00’ €KTOM CcTpaxyBaHHS Oy/1e BUCTYIIATH BXKE HE
3JI0pOB’Sl, a MAWHOBHW IHTEpPEC IOB'S3aHW 3 BIIIIKOJAYBAaHHSIM IIIKOJUA OCOOI BHACIIJIOK
HEBHKOHAHHS YM HCHAJIG)KHOTO BUKOHAHHS 000B’3KiB MEIMYHHUM IPAIlIBHUKOM.

OcCOoONMUBICTIO TakOX € Te, IO CTPAaXOBUM BHUIAJIKOM TIPH CTpaxyBaHHI
BIJIMOBIIAJILHOCTI MEIUYHOTO TpAIliBHUKA € MEIW4YHA IMOMUJIKA, BHACTIJOK HEHAJIEHKHOTO
BUKOHAHHS OOOB’SI3Ky MEIWYHUM IMPAIiBHUKOM, IO 3amojisiia IIKOAY TPeTiii ocobi —
namieHTy. CTOpOHaMHU JOrOBOpY € CTPaxOBHK (CTpaxoBa OpraHizaiis) 1 cTpaxyBaJIbHHK
(MeoMuHUI 3aKialn, MEIUYHWN MpaniBHUK). OKpiM CTOpPIH Takoro JIOTOBOPY YYAaCHHKOM
CTpaxoBOro 3000B’si3aHHSI BHCTYNA€ BUTOAOHAOYBay, SIKUW € HE CTOPOHOIO JOTOBOpPY, a
TPEThOI0 0c00010, Ha KOPHUCTH SIKOI YKJIaJeHO JOTOBIp, SKi NMpH HACTaHHI CTPaXxOBOTO
BUIAJIKY CTPaXOBUK 3/11iCHIOE BUILJIATy CTPAXOBOIO BiJIIIKOLyBaHHS.

3 mpaBOBOi TOYKHM 30py, HE3BAXKAIOYM HA HASBHICTH BEJIMYE3HOTO YMCIIA BUMAJKIB
MEAWYHUX TMOMUJIOK B MEIUYHIN MPAKTHUIl, TEPMIHY «MEIUYHA MOMHIIKA» B IOPUAMYHOMY
CEHCI He iCHYe€, BiH HE 3a()iKCOBAaHHI Hi B OJHOMY IOPHIUYHOMY JTOKYMEHTI.

1010 po3yMiHHS MOHATTS «MEIMYHA MIOMHIIKA», TO BApTO 3ayBa)kKHUTH, 1110 IOPUCTU HE
MOTO/IKYIOTBCSI 3 TMO3UIIIEI0 CTOCOBHO TPAKTyBaHHS J[JaHOTO SBUIIA B MEIWLMHI, SKY
BUCIJIOBJIIOIOTh MEAMKH. bBINbIIICTh IOPUCTIB 3aliMalOTh KaTerOpUMYHO 3BUHYBAUyBaJIbHY
MO3UIII0 Ta HAIOJIATAIOTh Ha TOMY, L0 Yy TaKMX BUNAJAKaX y JiX MEIUYHMX MPaAliBHUKIB
000B’A3KOBO HasiBHA BHHA. AJle i cepel HUX HEMa€ €JMHOI TOYKHU 30py LI0J0 KBasigikamii
MEIMYHOI MOMWIKKA. B OOHMX BHMaAKax MEIWYHOK MOMHWJIKOK HA3WBAIOTh MPOTHIIPABHE
BUHHE (YU 3 HEOOEepEKHOCTI) [iSHHS MEAWYHMX IMpPaliBHUKIB, [0 MaJl0 HaCIiAKOM
CIIPUYMHEHHS IKOAMW 370pPOB'I0 MAalli€HTa, B IHIIMX — BUIIAJKOBE HEBUHHE CIPUYMHEHHS
IIKOJIH, ajie TOJIOBHA BIIMIHHICTh — 1€ HAassBHICTb UM BIICYTHICTh BUHU. B mepiiomy Bunaaky
— 11€ IPaBOMOPYIIEHHS, BUNHEHHS SKOTO Ma€ HACTIIKOM MPUTATHEHHS JI0 BIAMOBIJATIBHOCTI
(KpMMIHANBHOT, TUCUUILUTIHAPHOT, IUBUIBHOI), B IPyroMY — BIZICYTHICTh BUHH, a BIIOBIAHO, 1
BIMOBIAAJIBLHOCTI.

BBaxaro, mo 1e MUIKOM MPUIYCTUMO, OCKIIBKM B KOMIIETEHIIIO KIIIHIIKCTIB HE
BXOJIMTH OLIIHKA TOTO, YH € Jisl IPOTHIPaBHA, — LI IPEpOraThuBa Cyay.

[Topsia 3 TaHUM TIIyMa4€HHSAM MEAWYHY ITOMUIKY MOKHA BU3HAYUTH K HENIPaBUJIbHY
Jito a00 Oe3isUTBHICTD JIIKApsl PU BUKOHAHHI CBOIX MpodeciiiHuX 000B’SA3KIB 3 11arHOCTUKH
XBOpOOHM, OpraHizailii Ta MPOBEAEHHI JIKyBaJbHUX 3axoiB. [Ipy 1poMy CTYyHiHB Ba)KKOCTI,
CepHO3HICTh MOMWJIKM 0araTo B 4OMY 3aJ€XHUTh BijA ii HACHiAKIB, sIKI MOXYTb OyTH ayxXe
BOXKHUMHU @)X JI0 CMepTi marfieHTa. ToMy 3aieXHO Bijf CTYNMEHS IIKOIW 3I0POB’I0 JIIOJIHHH
MeIMYHa OMUJIKA MOKe OyTH po3LiHeHa a00 K MPOCTYIIOK, a00 SIK 3JI0YMH.

VY ramy3i MeaUIMHM 3aKOH 3a00poHs€ OyTHM HEBMUIMM, HEYECHHM, HEYBaXKHUM,
HEeI0OpPOCOBICHUM. 3 TOYKH 30py FOPUCTIB, TIOMHJIKA JIiKapsi CTAHOBUTH 1HTEPEC Y 3B'A3KY 3
HEOOX1/IHICTIO BIIMEKYBaHHS X BiJ MpodeciiiHuX MmpaBonopylieHs Jgikapis. [Ipuyomy onHi 3
HUX BB@)XalOTh, II0 BCSIKa MEAWYHA TMOMWJIKA — II€ HEHAJE)KHE JIKyBaHHS, HEBUKOHAHHS



BIJIMOBITHOT IOPUJIUYHOI OOOB'SI3KM, TOOTO HEOOEpEKHA MPOTHMpPaBHA i (HANPHUKIIA,
3aJUIIEHHS CEPBETKM B MOPOXXHMHI mpu omepamnii). Jleski IOpUCTH HaBiTh HPONOHYBAJIH
BHECTH B 3aKOH MOHSITTS MEIWYHOI TMOMHUJIKH, HIO0 OCOOJMBO BEJIMKE 3HAYCHHS Mae, SIK
npaBwibHO 3a3HauriB M.C. Maiein, npu BU3HAYCHHI [MBUILHOI BIAMOBITAIBHOCTI
MEIpaI{iBHUKIB, BCTAHOBJICHH] 3aMO/I1sIHOT ITKOM 3JI0POB'T0 3 METOIO HOTO BIIIKOAyBaHHSI.
Ile npaBuibHO, 00 1 0HpU HEBUHHOMY 3alOJiSHHI JKapeM IIKOAM TependaueHo
BIJIIKOJyBaHHS IIKOAM. IHINI MarTh Ha yBa3i TUIBKH [i10, IO CTajacs BHACIHIIOK 30iry
CKJIQJIHUX OOCTaBWH, MPU BUKOHAHHI BCIX PErJIaMEHTOBAHUX TOJIOKEHb, alle, HE 3BAKAI0YH Ha
1€, IOMYCTUIIa OMaHy JIiKapsl.

TakuM YWMHOM, NPUXWIBHUKU <FOPUIAMYHOIO HANpPSIMy»:. MEAU4Ha IIOMHUIIKA — L€
He0auTi, HeCyMITIHHI, He0OepeXXH1 Ail Ta MPUIOMHU 3 HaJAaHHS MEIMYHOI TOMOMOTH (TIOCIyT),
pe3yIbTaTOM SIKMX BUSBHIIOCS TUIECHE YIIKO/DKEHHS abo cMepTh maiienta. ToOTo, MennyHi
MMOMUJIKM 3aBXKIU MarOTh HACIIAKOM IUBUIBHY BiANOBiAabHICTH. [IWTaHHA mpo Te, SKOTO
BUJTy BiJNIOBIaIbHICTh HACTABATUME — TUCKYCIHHE 1 3aJICKUTh BiJl HASBHOCTI y JisX JIIKapiB
BUHU.

Cnucox BUKOPUCTAHUX JI/KePeJ:
1. OcHOBU 3aKOHOJABCTBA YKpaiHM MNpO OXOpoHY 370poB’s [Tekcr]| : 3akoH
VYkpainu Big 19. 11. 1992 p. Ne 2801-XII Bioomocmi Bepxosnoi Paou Ykpainu (BBP). 1993.
Ne 4. Cr. 19.

2. Aumonos C. llepciekTuBH cTpaxyBaHHS TNpodeciiHOi BiAMOBIAATBHOCTI
MEAMYHUX MPAIiBHUKIB B YKpaiHi. [Ipaso Yxpainu. 2011. Ne 11-12. C.102-107.
3. Llamkoscokuii A. M. TlpaBoBl MPUHIMIHN OpraHi3amii OXOPOHHU 3/0pOB’S B

YMOBaxX MEIWYHOTrO crpaxyBaHHs. CyuacHe yKpaiHCbke meouune npaso : mouocpagisa / [3a
3ar. pen. C. I'.Crenenka]. K. : Arika. 2010. 496 c.

T'ouynak Bonooumup Muxaiiniosuu,
Odoyenm kageopu ghinocohii i nonimonozii
XMenbHUYbK020 HAYiOHANILHO20 YHIgepCUmemy,
O0OKMOp NONTMUYHUX HAVK, OOYEeHM

YKPATHCBKA MPABOCBIJIOMICTH JJOBU PAHHBOMOJEPHOI YKPATHU

[ToniTruna nymka nepuioi nojgoBuHu XVII cT. KOHLIEHTpyBaIacs HaBKOJIO MUTaHb, 110
CTOCyBaJUCid OCOONMBOCTEH 1 TMEPCIEeKTHB PO3BUTKY YKPAaiHCHKOTO CYCHUIbCTBA B
nojiTuyHoMy tpoctopi Peui Ilocmonutoi. IlepeOyBatoun B opOiTi 3axXiJHOEBPOINEHCHKUX
KyJbTYpHHX BIUIMBIB, yKpaiHChbKa JYyXOBHA, IHTEJEKTyaJlbHA €JiTa MOTHISHCHKOI J00M
dopmyBana (GakTUYHO CTWJIb MHCICHHS 1 CTHJIb MKHUTTS TOTOYACHOI IOJIITUYHOI EINiTH
HACTYITHOTO Yacy.

OpauM 3 BUAATHUX JisdiB nomituyHoi gymku nepinoi nonosuau XVII cr. 6y [letpo
Moruna. B ckiagHuX yMoBax peNiriiiHO-KYyJIbTYpPHOTO CaMOBU3HAYEHHS YKPaiHCHKOTO
€THOCY BiH JOKJa/JaB 0arato 3yCHJb JJO YTBEPPKEHHS €IHOCTI I[EpPKBH, CTBOPHUBIIH CBOEIO
TisUTBHICTIO (heHOMEH «301510Toi 100u» KuiBchkoi mutpomnomnii. Bei #oro n1yxoBHi, MOMITHYHI
Ta 1HTEJNEKTyaJIbHi 3yCHIIJIs Oy COPSIMOBaHI HA PO3BUTOK YKPATHCHKOI KyJIbTYpH, HEPKBH 1
JIepKaBH.

[Tpuninsrouun TONOBHY yBary MUTAaHHSM 3MIilTHEHHSI TIPABOCTIABHOI IepKBHU, KUiBChKMit
MUTPOTIOJIUT OaxkaB YTBEPAUTH €IHICTh HE JIMIIE B LIEPKBI, @ i Y 3eMHOMY JIFOACHKOMY KHTTI.



Moro XBWIIOBaTH pi3HI CYIEpPedHOCTi, PO3ODKHOCTI i HEMOPO3YMiHHS, SIKi iCHYBAamH B
YKpaiHCbKOMY CYCH1JIBCTBI.

BiH BHCYBaB CBOi BUMOTH JIO CBITCHKOi BIajiu. Ii FOJOBHMM HpHM3HAYEHHSAM BBaXKaB
mikiayBaTHcs mpo Omaro mofei. BiH 3akiukaB TpaBUTENiB JornomaraTH OigHUM, He
3aJI0BOJIBHATH BJacHI TOTpeOM, a TpaTUTH CBOi MNpUOYTKM Ha BigOYIOBY IIEPKOB,
MPAaBOCIABHUX 3pYHHOBaHWX CBIATHHB [1, T.2, c.407]. ImeanpbHUM TIpaBHTEIEM BiH BBa)KaB
TOT0, XTO OJIep>KaBLIM BiaAy BiJ bora € BiAmoBinaapHUM mepen HUM 3a cBoi aii. [IpaBurens
MOBHHEH J0Ope BUKOHYBATU CBOI (PYHKIIT 1 OyTH BTUIEHHSM BHCOKHX MOPAIbHHUX SKOCTEH —
YECHOCTI, TpPaBaM, CHPaBEIIMBOCTI. Tak camo, SIK 1 €BpoIeWchki rymanictu, I1. Moruma
BBa)Ka€ BOJIOJIAps «OATbKOM Ha TPOHIi, OMIKYHOM IiJaHUX», SIKHH MOBHHEH OOMEXYyBaTH
cebe 3aKOHaMU 1 MOpaIbHUMH YECHOTaMHU.

3nayne micue B TBopuocTi II. Morumu npuaiisieTscsi mpodiiemam AepikaBU. 3BICHO,
MmipkyBaHHs [I. Moruiam mnpo yKpaiHCBKY JepkaBy OyIu HEUITKUMH W HEJOCTaTHHO
3aBepiieHUMH. [3 mpainp ¢inocodis HoBoro wacy BiH chpuidHSB i€l MPUPOTHOTO IpaBa,
CHUTbHOrO Onlara, TpakTyBaHHS B3a€MO3B’SI3Ky IMpaBa 1 Mopali, a TakoX 1€ CHUIIbHOI
JepKaBHOT BIAJAW 3 OCBIYEHMM 1 CHJIBHUM BoiojapeM Ha doumi. [lig BrmmBoM
3axigHoeBpornelichkux aBTopiB II. Moruna y cBoiX mpausx B)XMBAa€ MOHSITTS MPHPOJHOTO
npaBa, 3arajbHOTO OJ1ara, CIiIbHOT KOPHCTI.

Bnagni ¢ynkuii gepxaBu, Ha aymky II. Morumnu, moB’sI3yrOThCS 3 JOCSTHEHHSM
crinpHOro 06pa i crinbHoi KopucTi. MeThes npo 3axuct BiTumsHu Bij 30BHINIHIX BOPOTiB,
30epeKeHHs 3J1aro MiX JIIOJbMU B JIep>KaBl, MPAaBOYUHHICTD, MIKIyBaHHS PO TOPTIBIIO 1
pemeciia, TOMMUpPeHHs OcBiTH. OCKUIBKH BOJIOAAp HE B 3MO31 OCOOMCTO 3JIHCHIOBATH
yIpaBIiHHS JIEP>KaBOIO, BIH MOBUHEH MaTH Oiist cebe nep:kaBHUX MYXiB [2, ¢.274-275]. Ilpu
IbOMY CJIiJ] TUBUTHUCS HE HA 3HATHICThH IMOXOJPKCHHS 1 POJWHHI 3B’ SI3KH JIFOJMHHM, a Ha JIOBI
SIKOCTI, TOOPOYECHOCTI 1 MMOOOKHICTD.

I1. Morumnoio po3BHBAETHCS AYMKa, IO CIHpPaBXHIM BOJOJAp MOBHMHEH 3HATH, IO
pOOHTHCS B JIeprKaBi 1 MPUIMaTH PO3yMHI pillleHHs, a HOro clioBa He MOBUHHI PO3XOAUTHUCH 3
nimamMu, m00 He BTPAaTHTH Bipy W moBary Hapoay. Bemnwke 3HaueHHS Ui BUKOHAHHS
BOJIOJIapeM CBOiX (YHKIIM MaroTh Taki SKOCTi, K IMPHpPOJHA MYApPICTh 1 Onarodecr,
MOJIITUYHA OCBIYEHICTh 1 JOCBIA KepyBaHHsA jaepkaBoto. II. Mormna BBaxaB, IO cuia
JIepKaBU IPYHTYETbCS HE Ha MPHUMYCi, a Ha PO3YMOBi, OCBIUEHOCTI BOJOJaps, Ha Mpasi U
3aKOHI.

Baxkaroun BUIIOIO BiIady AyXxoBHY, 1. Moruna HarosonryBas, 110 B 36MHHUX CIIpaBax
BEPXOBHOIO 1 BHIIOIO 32 BJIQAY IIEPKBU € CBITChKa Biaja Boyoaaps. | B IbOMy BiT4yBaeThCs
BIUIMB 3pa3KiB €BpoIeHCchKoi KynbTypu. Bonomap moBuHeH OyTH B3ipLeM JOTPUMAaHHSA
IPOMAJTHCHKUX 3aKOHIB 1 MOpaJbHMX HOpPM. AJie BOJHOYAcC BiH (HOPMYIIIOE 1/1€10 CHIIbHOI
JiepKaBHOT Biagu. Y 3€MHOMY, CBITCHBKOMY JKHTTI BJaja AEP>KaBHOTO BOJIOJApS TOBHHHA
Oytu HaiiBumoro. Taka imes Oyna ayxke akTyanbHoro s Ykpainm B XVIIcr., sxa
nepedyBajia B OTOUEHHI CHJIBHUX JEPIKaB 1 HE Majia BJIacHOI JIep>KaBHOCTI.

TakuMm 4MHOM, pallioHalbHA OIiHKAa MOTHIIOI CBITCHKOI BIaau Oyna CHIB3BYYHOIO
3aXiHIA TOMITHYHIN TpaauIlii ¥ BIIMIHHOIO BiJ MOCKOBCHKOi. Kpim Toro, 11€ BijNOBiIaIo
NOJITUYHUM pearnisiM Ykpainu cepeaunu X VII ct. Ha neit yac uepes Ilonbury Ykpaina Bxe
4acTKOBO OyJjia BTSATHYTa B CHUCTEMY €BPOIICHCHKOTO THITY TpaBa, CYIOYHHCTBA, MICHKOTO
CaMOBPSITyBaHHS.

Sk mpaBociaBHUI OOTOCIOB B CBOIX YSIBICHHSX MPO 17eanbHOro Bosogaps I1. Morumna
OisIbIIIe OpIEHTYBABCS HA CXITHOEBPONEHCHKY TPAIUIII0 B PO3YMiHHI 3pa3KOBOTO MPABUTEIIS.
IneanbHMil BoMOgAp € HOCIEM JEp)KaBHOI BIaAM 1 K TaKWi TOBWHEH I0aTH TPO CBOIX
HiANeranx, J00po CBOIX MiJaHUX NMOBMHEH CTAaBUTH BUILE, HK BIacHy Boio. Lle mynpuit
MOJNITHK, MYXHIA 1 pO3CYIJUBHA TIOJKOBOJEIh, 3aXHCHUK CKPHUBIPKCHHX 1 YOOTHX,
MOKPOBUTENH OCBITH, IIEPKBH, LK.



Cnig mam’grati, 1o 3a 4aciB Morwnu Bi3anTisg B)ke 3aHemajia 1 cTaja 3400HYYIO
OcmaHcpKol iMIIepii, a Bi3aHTIHChKA KyJIbTypa 3HaYHO MOCTYyIajacs B TPAKTyBaHHSIX MHUTAaHb
JIepKaBM 1 MpaBa 3aXiJHOEBPONEHCHKUM aBTOpaM MozaepHoi €Bponu. Ilparnyun 3xaificHUTH
CUHTE3 HaWKpamux Han0aHp Hayku W Kynbrypu 3axomy 1 Cxoxmy, Ilerpo Moruna
BUKOPHUCTOBYBAaB 17Iei CXiJHOI (MpaBOCIaBHOI) 1 3aXigHOI MOJITHYHOI Tpaauiii. BrmmBu
Cxony IpOsIBISIOTBCS y TPAKTyBaHHI HUM 1/1€aJIbHOTO BOJIOJAPS — MPABUTENS, SKUH BTLIIOE
HaBHILI XPUCTUSHCHKI YeCHOTH. BogHOUYAaC, aklleHTYIOUM yBary Ha IpaBi, BUBHIIEHHI Hloro
HaJ OCOOHMCTOI0 Boyierd Bojomaps, II. Mormma 37e0iTbIIOrO OpIEHTYEThCS HA 3axi.
«IIpunarimno Bim3Haummo, - mume B. Hiuwk, - mo Moruna OyB OJHHM 3 MEpIIUX
MUCIUTENIB, SKI PETPAHCIIOBAIM Bi3aHTIMCHKI KOHIEMMIi iealbHOT0 BOJOAApS Ha PErioH
CXIZHMX CJIOB’SH, HaMaral4Wch BpaxyBaTH 1 Horo moTpeObu 30MMKEHHS 13
3axomom» [3, ¢.130].

He moxHa 3p00UTH 0IHO3HAYHOI'O BUCHOBKY NP0 (hOpMy JepKaBHOTO YCTPOIO, SIKOMY
BiH HajaBaB mnepeBary. Ckopime 3a Bce, BiH He OyB NPUXHMIBHHKOM Hi apUCTOKPATHYHO-
OJIIrapXxiyHOro, Hi  pecmyONiKaHChKO-AEMOKpAaTUYHOTO mpaBiiHHA. Hemae B Horo
MipKyBaHHSX i€l JeriTuMizamii Ko3anbKol XpUCTHSIHCHKOI pecnyOiiku. Taka ifest Bxe Oyne
MPUCYTHS B MPOCTOPI MOJITUYHOL KyAbTypH Apyroi nojosuau XVII cT. 1 mpeacTaBHUKaMu ii
Oyayts criouatky FOpiit Hemupuy, a motim [nmun Opruk.

Amnanizytoun Tekct Bigomoro TBopy II. Morunu «EBanrenie yuutenHoe», B. Hiuuk
poOuTH BUCHOBOK, 110 I1. Moruna cBiioMo Bijjae mepeBary 3BEpXHOCTI MpaBa, 3aKOHY HaJl
LIapCHKUM Ma€eCcTaToM 1 HEOOMEKEHOI0 BOJICIO JIep>KaBHOro Bostozaps. Ha ioro nymky, xou ou
SIKOIO CHIJIBHOIO OyJia BOJISI BOJIOJIAPS, BiH, HABITH TBOPSYHM T'POMAISHCHKI 3aKOHU, IOBUHEH 1M
HiAnopsAKOBYBaTUCS W oOMexxyBatu HuMu cBoi nii. Tomy, - Haromomye B. Hiuwk,
BIJIPOJDKYIOUH i71e1 paHHBOBI3aHTIHCHKOTO aBTOpa ArarmiTta 3a yMOB 3HAYHO BiJIMIHHUX SIK BiJ|
3aX1IHO€BPOIEHCHKUX, TaK 1 B1Jl MOCKOBCBKUX, MOruiIa BUKOPUCTOBYBAB iX 11 OCMUCICHHS
JIepKaBHO-TIOJIITUYHOTO KUTTS YKpaiHU ¥ THM CaMUM 3aKJIa/1aB IMiIBaJIMHU [T BUPOOICHHS
KaTeropialbHO-TIOHATTEBOIO  IHCTPYMEHTapit0o ¥  TBOpEHHS 3a HOro  JOMOMOIHU
JIepKaBHUIIBKUX TEOPiH 110,10 MaitldyTHROTO 11 ycTporo [3, ¢.96-160].

II. Moruna OyB OCBIYEHOIO JIIOAMHOIO 1 TepedyBaB TiJ BIUIMBOM ijei
3aX1THOEBPONENCHKOI KyIbTypH. ToMy HOMY IMIIOHYBaJIM 171€1 BEPXOBHOCTI MpaBa, PIBHOCTI
BCIX TPOMAJsiH Meped CyJIOM 1 3aKOHOM. XPHUCTHSHCBKI 3aKOHH IOE€JHYBAIUCh Yy HOro
TBOPUYOCTI 31 3HAHHSAM PUMCBKOIO IpaBa 1 Bi3aHTINChKOI BueHOCTI. [IpoTe rpomaasiHCBKI
3aKOHU I 3aKOH TBOPATHCS CAMHUMU JIIOJIBMH, a JIFOJM 0arato B YoMy MK co0010 pi3Hi. 3aKOH
— 1I€ CIPaBeJIMBICTh, BIH MOKJIMKAaHUN OXOPOHATH IHTEPECH KOKHOI JIIOJIMHH, iX CIIJIbHE
6naro. Jlep>kaBa MOBMHHA MIKITyBaTHCS MPO CHUIbHE Oaro, JOTpUMaHHS 3aKOHIB i mpaBa.
Tomy BepxoBHa Bja/ia MOBHMHHA AISITH i TOBOPUTH Bif IMEHI MpaBa i 3rigHO 3 HUM. Takum
YHHOM, MOYKHa CTBep/UKyBaTH, 1o I[lerpom Mormioro Oyno BiATBOpPEHE BIIACTHBE IS
YKpaiHChKOI MPaBOCBIZIOMOCTI 100U PaHHBOMOJEPHOT YKpaiHU BU3HAHHS MPIOPUTETY MpPaB 1
BOJIHOCTEH mepe]1 0cOOMCTOI0 BOJICIO BOJIOIAps Ta Moro ypsaosiliB [4, ¢.201].

B tBOpax I1. Morunu BenMka yBara NpuAUISETbCS MPABHUYIN MpobiiemarTuill, a came
171e1 cnpaBeUIMBOrO CyAy 1 PIBHOCTI MepeA HHUM BCiX Jrojaed - 1 Oaratux, 1 OlTHHX.
VYkpaiHCbKMII MUCIIUTENh BUCTYNAB NMPOTH 0€33aKOHHS B LIEPKBi 1 B CBITCbKOMY XHUTTi. Cyn
MOBHHEH BCTAaHOBJIOBATH TpaBAy 1 KapaTH 3a CKOEHI 3J0YMHH, HE3BAXAIOUM Ha 0CO0Y
3nounHnd. Jymku II. Mormnm mpo JepkaBy, 3aKOH, CHpPaBEAJIUBHI Cyl OpraHiyHO
BIIMCYBAJIMCh B MPOEKT iJeaibHOI OpraHizalii JIIOACbKOro >KUTTA. SIK 1 1HII YyKpaiHChKi
KHIKHUKM Ta IHTEJIEKTYaJH BiH HAloJAraB Ha JOTPUMAaHHI 3acaj]] XpUCTUSHCHKOI Mopaii i
PIBHOCTI MIDX JIFOJbMH Ha 3pa30K TOTo, SIK BCe B1IOYBaloCs B PaHHbOXPUCTUSHCHKUX
rpomagax. Ciiz 3ayBasKuTH, 110 17Iet0 PIBHOCTI BUKOPUCTOBYBAJIM TaKOX 3aX1JHOEBPOMEHUCHKI
TEOPETHKH JIep>KaBH 1 mpasa 1boro yacy — KOct Jlinciit, I'yro I'pomiit, Tomac ['066¢ Ta iH.
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HesBaxaroun Ha Te, MmO WOro NyMKH TpO Jep)kKaBy, MPO 3acajd MOJITUYHOTO M
IPAaBOBOTO KHUTTS (HOPMYITIOBAINCS 3BUYHOIO IS CBOTO Yacy PeJiriiiHOI0 MOBOIO, BOHU Oynu
CBOEYACHUMH 1 aKTyaJbHUMHU MJIsi YKpaiHCbKOi CHUIBHOTH, MHEpe] SKOI B HEAAEKOMY
Maif0yTHROMY BiK€ CTOSUIM 3aBAaHHS (HOPMYyBaHHS BJIACHOI HAI[IOHAIBHOI JepKABH.

HaiiGinpmum qocssirueHHsIM muTpornonuta [lerpa Moruiu crajo Te, 1o 3aBIsKd HoMy
Ta WOro CHOABMKHUKAaM KWiB mepeTBOPIOETHCS B CIPaBXHIM IIEHTP YKPaiHCHKOTO
nomTtudHoro 1 KyubrypHoro kuTTs B XVIIcr. KoHmenTpamiero BCiX JTyXOBHHX,
iHTEeNneKTyabHuX cuil ctae KuiBchbkuil Kouneriym, BigkpuTuil crtapanHsaMmu 1. Morumm.
3aBasku 3ycwuiaMm [1. Morunu Ta #ioro croaBwxHHKIB KuiBcekuii koneriym y XVII cr.
BIJITIOBiJIaB CTPYKTYPi 3aXiTHOEBPONEHCHKUX YIOOBHX 3aKJIaIiB.

3aBasgKM JOTPUMAHHIO 1 MTOMIMPEHHIO TYMaHICTHYHMX TpaAuiliii B KuiBchbKkiid akagemii,
3IHCHIOBAJIACS CBOEPIHA TPAHCIALIA IIHHOCTEH €BPOMEWCHKOTO JKUTTA Ha YKpaiHCHKHUN
IpyHT. A artmocdepa akaaemii (opmyBana BUIbBHY OCOOHCTICTh, HE3aaHTaXOBaHy, HE
00TsDKEHY KOMIUIEKCOM KYJIBTYPHOI HETIOBHOLIIHHOCTI.

Cnucox BUKOPUCTAHUX JAKepeJI:

1. I'onybes C. T. Kueckuii mutpononut Ilerp Moruna u ero crnoaBmxHUKH. (OnbIT
uctopuueckoro uccinenaosanus) . Kues : Tum. I'. T. 'opuak-Hosunkoro, 1883. T.1. 576 c.;
T.2. 498 c.

2. Timoe Xe. Marepianu s ictopii KHWXHOI cnpaBu Ha Bkpaini B XVI-XVIII crT.
Bcesbipka nepeamMoB 10 ykpaiHCchbkux cTapoapykiB. Kuis : [lpyk. YAH, 1924. 546 c.

3. Hiyux B. M. Tlerpo Moruna B ayxoBHii icropii Ykpainu. KuiB : Vkp. meHtp
JIyXOBHOI KyibTypH, 1997. 328 c.

4. Toyyrsx B. M. CycuiapbHO-TIONITUYHA JyMKa YKpaiHH pPaHHbOMOJEPHOI J00WH.
Xmenpaunbkuii : ®OII Menpauk A. A., 2018, 366 c.

Kypoa Izop €ezenosuu,
3a8i0y6ay Kagheopu MidCHAPOOHUX GIOHOCUH MA MYPUSMY
XMmenbHuybKoeo HayioHAIbHO20 YHIgepcumemy,
OOKMOP eKOHOMIYHUX HAYK, Npogecop

OCHOBHI 3ACAIM HOPMATHUBHO-ITPABOBOI'O 3ABE3IIEYEHHSI
TPAHCKOPAJOHHOT' O CIIIBPOBITHUIITBA YKPAIHHN

CraH 1 qMHaMIKa €BpOIHTErpaliiiHOro NocTyny YKpaiHu CBiI4YaTh, 1110 TPAHCKOPJOHHE
CHIBPOOITHUITBO B JIE€p)KaBl CTa€ OJHUM 13 BaXJIMBUX HaNpsMIB peaiizalii iHTerpamiiHoi
CTpaTerii Ha perioHaJbHOMY piBHI 1 MOCiJa€ MPOBiJHE Micle y mpoueci (popMyBaHHS 1
CTAaHOBJIEHHS HOBOi CHCTEMM B3a€EMOBIJHOCHH 13 CYCIIHIMH Jep)KaBaMd B YyMOBax
dopmyBaHHS 1 (PYHKIIOHYBaHHS YKPaiHChKO-€BPOCOIO31BCHKOTO KOMILJIEKCY MPHUKOPAOHHOT
CHiBITparii.

Taka cuctema HOBHX B3a€MOBITHOCHH BUMarae BiJl YKpaiHu ajanTaiii 3aKOHOJIaBCTBA
JI0 BUMOT €BpOCOI03y 1 Oro 3MiHM BIAMOBIIHO /10 HOBUX T€OMOJITHYHUX peanii. B mepury
Yyepry Iie BpaxyBaHHs 0a30BOr0 IOJIOKEHHS MpO Te, IO Hama JepaBa B3aEMOJIE IO
KOpJIOHaX He MPOCTO 13 OJHHUM 13 CYCi/IiB, KOJU i€ ABOCTOPOHHS JJOTOBIpHA HOPMATHUBHO-
MpaBOBa OCHOBA B3aEMOBITHOCHH, a 13 CYCIIHBOIO JEpPKaBOIO-UJIE€HOM EBpPOCOIO3y, MO0
BUMAara€e BIANpAlIOBaHHA HOBOIO OJIOKY HOpPMAaTHBHOTO 3a0€3MEYEeHHsT B3a€MUH 3
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ypaxyBaHHSIM HOPMATUBHUX IIOJOXEHb HE JIMIIE OJHOIO HAIIOro CyCifa, a BChOTO
€BPOCOIO31BCHKOTO 00’ € THAHHSI.

Came 11€ TIOJIOKEHHS 1 € OCHOBHUM KPHUTEpIEM JIJIi BHECEHHS BIAMOBIAHMX 3MIH Y
3aKOHOJIABCTBO YKpaiHH, sIKi O PEeryioBaliv 1 y3ro/UKyBaJId TPAaHCKOPAOHHE CHIBPOOITHUIITBO
VYKpaiHu B HOBUX yMOBax.

HarmionanbHe 3aKOHOJABCTBO YKpaiHM IOJ0 TPAHCKOPIOHHOTO CIiBPOOITHHUIITBA
BKJIFOYae Hacamriepes, 3akoH VYkpainu «lIpo TpaHckopaoHHe cHiBpoOiTHHITBO» [1],
MDKHApOAHI yroau, KOHBeHMIi, XapTii, parudikoBani VYKpaiHOIO, IBOCTOPOHHI Ta
0araToCTOpOHHI YrOAH, IMAMKCcaHl YKPaiHOIO 3 CYCITHIMHU JIepKaBaMHU.

Po3rnsiHeMO OCHOBHI acmekTd 0a30BOTO 3aKOHY, SKUH pEryiio€ TPaHCKOPIOHHE
criBpoOiTHUIITBO YKpainu. Tak, 3akoH Ykpainu «[Ipo TpaHCKOpJOHHE CITIBPOOITHHUIITBOY
(Ne1861-1V) yxBanenuit BepxoBnoto Panoro Ykpainu 24 wepus 2004 poky i3 3MiHaMu Ta
nonpaBkamu 04.09.2018 poky (Ne2515-VIIIl). Bin OyB npuiHATHH 3 METOIO PETYIIOBAaHHS
NpOIECiB YKJIaJaHHS OpraHaMyd MICIEBOTO CaMOBPSAYBaHHS Ta MICHEBUMH OpraHaMu
BUKOHABYO{ BIaJM yroJl MpO TPAHCKOPAOHHE CIIBPOOITHUIITBO 1 iX MPAKTHUYHOI peanizarfii.
[TonoxeHHs HOTO 3aKOHY BU3HAYAIOTh OCHOBHUH 3MICT TPAHCKOPJIOHHOTO CITiBPOOITHUIITBA
Ykpainu.

Bignosigno no 3akony Ykpaiau «IIpo TpaHCKOpIOHHE CIiBPOOITHHUIITBOY, MOHSTTS
«TPaHCKOPJOHHE CIIBPOOITHUIITBOY» BU3HAUCHO SIK CIIJIBHI JIii, CIIPSMOBaHI HAa BCTAHOBJICHHS
1 TOTTMOJICHHS] eKOHOMIYHHX, COIIaTbHUX, HAYKOBO-TEXHIYHUX, EKOJIOT1YHUX, KYIbTYPHHUX Ta
IHIIMX BIAHOCHMH MIDK TEpUTOPIAIbHUMU TIPOMaJaMM, iX HpPEICTaBHUILKUMH OpraHaMH,
MICIICBUIMH OpTaHAaMH BHKOHABYOI BIAQAM YKpaiHW Ta TEPUTOPIAIbHUMH TPOMaJaMH,
BIJMOBIJHUMH OpraHaMM BJaJy I1HIIMX JEp’KaB y MeKaX KOMIETEHILil, BH3HA4YeHOI iX
HaIllOHAJIbHUM 3aKOHOJIAaBCTBOM.

CaMe 1uM 3aKOHOM BpETYJIhOBAaHO MPAaBOBi, OpraHizalliifHi Ta €KOHOMIYHI MUTAHHSI
PO3BUTKY TPAHCKOPIOHHOTO CIIBPOOITHUIITBA, & TAKOXK IMUTAHHS HOTO JIEP>KaBHOT (iHAHCOBOI
iATpUMEKH [2].

OcobnuBicTh 3akoHy YkpaiHu «IIpo TpaHCKOpJOHHE CHIBPOOITHULITBO» MOJSATA€ Y
TOMY, IO BiH BU3HAUa€ 3aBJaHHs, NMPUHLUIMN JE€p’KaBHOI MOJITHKH, MpaBa i 000OB’SI3KU
cy0’ekTiB y cepl TPaHCKOPJOHHOIO CHIBPOOITHMIITBA, NMPUHIMUNM N (popmu AepixaBHOL
HiATPUMKH, (PIHAHCOBI PECYpCH Il TPAHCKOPAOHHOI CITIBIIpalli.

Han3uyaitHo BaxiMBUM € TOW (PakT, 110 MOMIOHOTO 3aKOHY, SIKMWA OU perysatoBaB
TPAHCKOPJIOHHE CHIBpOOITHUIITBO, HE Ma€ XOJHAa 3 KpaiH €BpomH, sKi, B CBOIO 4epry,
KEpYIOThCSl B IbOMY ITUTaHH1 NoJI0’keHHAMU Manpuacbkoi kouseHuii 1980 poky.

VY 3akoni VYkpainu «IIpo TpaHCKOpAOHHE CIIBPOOITHULITBO» TAaKOX BpaxOBaHi
TeONOJITUYHI 3MiHM, SIKI BiOynucs BHachiok posmmpeHHs €C na Cxig B 2004 Ta 2007
poxkax. IIpore He MOKHA OMUHYTH 1 HETaTUBHI ACIIEKTH 3aKOHY.

ITo-nepmre, neit MOKYMEHT He pO3IUIAfae TPAHCKOPJIOHHE CIIBPOOITHULTBO SIK
CKJIQJIOBY PETiOHAIIBHOI MOMITHKA Y KpaiHH.

[To-gpyre, BiH MICTUTh CyNEpewIMBI MPaBOBI HOPMU B YaCTHHI, IO PETYNIO€ Pi3HI
NUTaHHS Y4acTl MICIEBUX OpraHiB BJIaJud Yy MDKPEriOHaIbHOMY Ta TPAHCKOPJIOHHOMY
CIiBpOOITHUITBI [3].

[To-Tpete, po3poOHMKAaM 3aKOHY HE BIAIOCS TOJOJATH IOTJSA HAa TPAHCKOPIOHHE
CHIBPOOITHUIITBO SIK IHCTPYMEHT MEPEBaXKHO €KOHOMIYHOI CIiBIpaIli.

[lo-ueTBepTe, 3a3HayeHMI 3aKOH 3aKOHCEpBYBaB ICHYIOUl (OpMHU JIep:KaBHOI
¢biHaHCOBOI MIATPUMKH TPAHCKOPJOHHOTO CIIBPOOITHUIITBA.

Ha cywyacnomy eramni BepxoBHoto Panoro Ykpainu Oynu 3po0OiieHi Jesiki MO3UTHUBHI
KPOKH y HampsiMi BIOCKOHaJIEHHS 0a30BOr0 3aKOHY HPO TPAHCKOPJOHHE CHiBPOOITHUIITBO.
3aKOHOM BHOCSIThCS 3MIiHH JI0 HU3KH CTaTeH, Jie BU3HAYAIOTHCS MMOBHOBAKEHHS CHEIiaIbHO
YIIOBHOBAXEHOT'O LIEHTPAIILHOTO OpPraHy BUKOHABYOI BJaJy 3 MUTAaHb PETIOHAIBHOI MOJITHKH
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(MinicTepcTBa perioHaJbHOI TONITHKKA Ta OYIIBHHUIITBA), CHEIlaJbHO YIIOBHOBaKEHOTO
[EHTPAJIHLHOTO OpraHy BUKOHABYOI BJIAJU 3 MUTaHb €KOHOMIYHOI MOJITHKU Ta MiHicTepcTBa
3aKOPJIOHHUX CIpaB YKpaiHW y MUTaHHSIX TPAHCKOPJAOHHOTO CITiBPOOITHHUIITBA.

Takum 4MHOM, AiSUTBHICTH MPUKOPIOHHUX PETiOHIB YKpaiHu 0a3yeThCs HA OCHOBHHUX
3aKOHAaX, €BPONEHUCHKUX KOHBEHINSX, XapTiax, paTudikoBaHux YKpaiHOW0, JBO-Ta
0araToCTOpOHHIX yroaax, MiJIHCcaHuX Mk YKpaiHOIo Ta fepkaBamu-uieHamu €C.

PosrnsHyBIM iX MeTy Ta 3MICT, MO’KHA KOHCTaTyBaTH, III0 YAHHA 3aKOHO/aBYa 0a3a
3a0e3medye MOXIIMBICTh BUKOPUCTAHHS MOTEHINIaTy TPaHCKOPAOHHOTO CIiBPOOITHHUIITBA JIJIs
BUPIIIEHHS OCHOBOITOJIOXHUX MPOOJIeM MPUKOPJIOHHUX perioHiB Ykpainu. [Ipore HeoOxiqHO
3a3HAYMTH, IO ICHYIOUI 3aKOHOJABYi aKTH YKpaiHW, 10 3a0e3MeuyroTh TPaHCKOPIOHHE
CIIBpOOITHUIITBO, OTPEOYIOTh ajanTarlii ix A0 crangaptiB €Bpornericbkoro Coro3y ta Paan
€Bpory, BKIIOYAIOYM TOAATbIIE HOPMATHUBHO-TIPAaBOBE BPETYJIIOBAaHHS ITOBHOBAXEHb
MICIIEBUX OpraHiB BJIaJd 1 HaJaHHS iM OLIBIIIOI CaMOCTIHHOCTI y BHUPIIIEHHI CHIIBHUX 3
MPUKOPJOHHUMHU  perioHamMu  kpain-wieHiB €C TUTaHb CTOCOBHO IPHUKOPJIOHHOTO
CIIBpOOITHUIITBA.

Cnmncox BUKOPUCTAHUX JIZKepet:

1. IIpo TpaHcKkOpAOHHE CHIBpOOITHUITBO: 3aKoH YKpainu Bin 24 yepBHs 2004 poky.
Bepxosna Paoa Vkpainu. 3axonoodascmeo Vkpainu. URL: http://zakon.rada.gov.ua/cgi-
bin/laws/main.cgi?nreg

2. Jlep>xaBHa perioHaibHa MOJITHKA YKpaiHU: 0COOIUBOCTI Ta CTpaTeriyHi MPiIOPUTETH:
monorpadis / 3a pexn. 3.C.Bapnanis. K.: HICI, 2007. 820 c.

3. Mixyna H. A. Tpanckopaonne cruiBpoOiTHULTBO [Teker] : mocionuk / H. A. Mikyna,
B. B. Tonkosanos. K. : Kpamap, 2011. 393 c.

Xpiooukin Anopiii Bikmopoesuu,
3a6idysay Kaghedpu 3a2anbHO-NPABOBUX OUCYUNTIIH
J[Hinposcvkozo eymanimapno20 yHigepcumemy,
OOKMOp I0PUOUUHUX HAVK, OOYEHM

ITPOBJIEMHI ACIIEKTH ®OPMYBAHHS BITYUN3HAHOI'O
MMPABOOXOPOHHOI'O MEXAHI3MY B C®EPI IHTEJEKTYAJIBHOI
BJIACHOCTI

Ha nymky MKHapOJHMX €KCHEpTiB, HE3BaXKal0Uu Ha MOMITHUHN MPOTpec, TOCATHYTHHA
3a OCTaHHI POKH y c(epi 3aKOHOTABYOTO 3a0€3MEeUCHHST TPABOBOI OXOPOHHU 1HTEICKTYaIbHOI
BJIacHOCTI B YKpaiHi, HOr0 HEJIOCKOHATICTh BCE IN€ 3aIMIIAE€THCS OJHUM 3 YMHHHKIB, IO
3HAYHOIO MIpOI0 TEPENIKO/Ka€ CTBOPEHHIO B YKpaiHi e()eKTHBHOI CHCTEMH OXOPOHH Ta
3aXHUCTy IpaB IHTEJIEKTyaJbHOI BiacHocTi. CrenianbHi kK 3aKOHM YKpaiHU LI0J0 OKPEeMHX
00°€KTIB TIpaBa 1HTEJIEKTYaJbHOI BJACHOCT] 3AJIMINAIOTHCS HE TIPUBEACHUMH Yy BIJIITOBITHICTD
13 L{MBITPHUM KOJEKCOM YKpaiHH, L0 3HMXKXYE €(EeKTUBHICTb OXOPOHHM 1 3aXHCTy IpaB
IHTENEKTyaIbHO1 BIIACHOCTI. JI0 TOro K, HEOOXIMHHM 3aJIMIIAETHCS MPHUBEIACHHS YHHHOTO
HOPMATHBHOTO MaTepiayly y BiIMOBIIHICT 10 KOHIIEMIIi 1 3aralbHUX MiIX0/iB, BU3HAUEHHX
[{uBiIbHUM KOAEKCOM YKpaiHM Ta 3 ypaxyBaHHAM IIOJIOKEHb YTOAM MPO acolialliro,
VKIAZeHOI MK YKpaiHowo Ta €BporelicbkuM Coro3om, rmaBa 9 sSKOi MICTUTh BUMOTH 1
CTaH/JapTH II0JI0 OXOPOHU TpaB iHTENEKTyaIbHOI BIacHocTi [1].
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Posnopsmxennsm KaGinery MinictpiB Ykpainu (2016 p.) 6yna cxBasiena Konuernis
pedopMyBaHHS AEpKABHOI CUCTEMH TIPAaBOBOI OXOPOHHM I1HTEJIEKTYaJIIbHOI BIIACHOCTI B
VYkpaiHi [2], 3riAHO 3 KO OCHOBHUMH HaIIpsSMaMH 11 peari3allii BU3HAUYEHO: 3alPOBaKEHHS
MPO30POi JABOPIBHEBOI CTPYKTYPH JCPKABHOI CHCTEMU MPABOBOI OXOPOHU IHTEIEKTYaTbHOI
BJIACHOCTI, 3a sKOi MIHICTEpPCTBO PpO3BUTKY €KOHOMIKH, TOPTiBIl Ta CLIIbCBKOTO
rocroaapcTBa YKpainu 3ade3nedye GopMyBaHHS Ta peaizalliio JepKaBHOI MOJITHKY y chepi
IHTEJIEKTYaJIbHOI BJIACHOCTI, a HAIllOHAJIBHUH OpraH 1HTEJICKTYaJbHOI BJIIACHOCTI BUKOHYE
neBHl myOnmiuHi (QyHKIii(BIagHI TOBHOBAXXEHHS) 3 peawi3amii Aep)KaBHOI MOJITHKH Y
3a3HayeHid cdepi; peopraHizamis CHCTEMH KOJIGKTUBHOTO YIIPaBIiHHA MalHOBHUMH
ABTOPCHKHUMH Ta CYMDKHUMH TpaBaMH; YAOCKOHAJCHHS HalllOHAJBHOTO 3aKOHOJABCTBA Ta
Horo rapMoHi3aIlis i3 3aKoHOAaBCTBOM €Bpomneiicbkkoro Coro3y.

Bongnouac mpoBeneHHs iHQpacTpyKTypHUX 3MIH HE 3yMOBWJIO OHOBJICHHS
3aKOHO/JABUOI CHCTEMH OXOPOHHU IHTENEKTYaJbHOI BJIACHOCTI. 3aUIIMINCA UYWHHUMHU
noJjoxeHHsa 3akoHny Ykpainu «[Ipo oXopoHy npaB Ha BUHAXOIU 1 KOpUCHI Monemi» [3], mo
CTOCYIOTBCS JIEKJIApalliifHOrO MaTeHTy Ha BHHAXiJ Ta JEKJIapaliiHOTO MaTeHTy Ha KOPHCHI
MOJIEJi, X04a 3a3Ha4YCHi NMaTeHTH He BUAAIOTHCSA B YKpaiHi me 3 2004 p., a Ti, mo Bxe Oynu
BUJIAHI, BTPATUIM CBOIO YMHHICTh. OJIHAK MNOJOXEHHS HA3BaHOI0 3aKOHY Tak 1 He Oyinu
3MiHEHI.

He BperyiapoBaHO HaJeKHUM YMHOM IMUTAaHHS OXOPOHU KOMII‘IOTEPHUX MPOrpaM SK
00‘€KTIB aBTOPCHKOTO TMIpaBa, OLIHKH Ta B3STTA Ha OyXraiarepchkuil OONiK 00°€KTiB
IHTEJNEeKTYalIbHOI BJIACHOCTI, HEMaTepiaIbHUX aKTUBIB; iCHye moTpeda y po3poOIli METOAUKU
BU3HAYCHHS PO3MIPY MaTepialbHOI IIKOIM, 3aBJAHOI MOPYIICHHSIM TIpaB Ha O0‘€KTH
IHTEJNEKTYalbHOI BJIACHOCTI; TaJbMY€ThCS PO3BUTOK CHUCTEMH MiAPO3JITiB 3 MUTaHb
TpaHcepy TEXHOJIOTIH, IHHOBAIIHHOI MiSUTGHOCTI Ta IHTENEKTYyallbHOI BIACHOCTI Y
OIOKETHUX yCTaHOBaX, OpraHi3alisX Ta Ha MiJIPUEMCTBAX, AISUIBHICTH SIKUX IMOB‘s3aHa 3i
CTBOPEHHSIM Ta BUKOPHUCTAHHAM 00 ‘€KTiB TPOMHUCIIOBOI BIACHOCTI; € MOTpeda 3anmpoBaKeHHS
MEXaHI3My MIITPUMKH MATEHTYBaHHS BITUYM3HSAHMX OO‘€KTIB IHTENEKTyaJbHOI BJIACHOCTI B
1HO3EMHUX JiepKaBax TOILO.

[TorpeOye BOOCKOHAICHHS TPaBOBa OXOPOHA CIyk00BOi KOH(1AEHI1IHOI 1H(opMarlii,
KOMEPIIIITHOT TaEMHUII, «HOYy-Xay», YKIQJaHHS yroJi (ppaH4Yaii3WHTY, BU3HAUCHHS TOHSTTS
«posnti». IloTpebye OUIBII YITKOTO BpEryJIOBaHHS BUKOPUCTaHHSA OO‘€KTIB TpaBa
IHTEJIEKTYalbHOI BJIACHOCTI, BKJIIOYAIOUM 00°‘€KTH, 110 CTBOPEHI MOBHICTIO a0 YaCTKOBO 3a
pPaxyHOK KOILTIB JIepKaBHOTO OIOJDKETY Ta IHIIMX LEHTpalizoBaHMX KowuTiB. Lle mepemycim
BILJIMBATUME Ha LMBUII30BaHE (JOPMYBAHHS PUHKY 1HTEJIEKTyaJIbHUX 3700YyTKIB.

[TorpeOye BIOCKOHANEHHS KOOPAMHALS MIHICTEPCTB 3 MIATOTOBKH MPOEKTIB
HOPMAaTHUBHO-TIPaBOBUX akTiB. lle, 30kpema, cTocyeThCs MNOBUIBHOI peainizauii 3aKkoHY
Vkpaiaun «[Ipo oxopoHy mpaB Ha 3a3HA4YCHHS TOXO/PKEHHS TOBapiB» [4], MIATOTOBKH
MiJ3aKOHHUX aKTIB IIOJ0 BapTICHOI OLIHKM Ta OyXrajaTepchbKOro O0JIIKy O00‘€KTiB MpaBa
IHTEJIEKTYallbHOI BJIACHOCTI SIK HeMaTepiaJbHUX aKTHBIB. MiHicTEepcTBa 13 3aMi3HEHHIM
pearyroTh Ha HEY3TrOJDKEHICTh MOJO0XEHb BITUM3HSIHUX 3aKOHIB, MIPOOJIEMH iX 3aCTOCYBaHHS.
Ile crocyeTbcsi 3aKOHIB IIOJO MPOMHUCIOBUX 3pa3KiB, TOPTOBEIbHUX MAapoK, AISUIBHOCTI
opraHizauiii KOJEKTHBHOTO YIPaBIiHHS, BPETYJIOBAHHS MiJBIIOMYOCTI PO3MNIALY CIpaB y
CTIOpax, IO CTOCYIOTHCS 3aXUCTY TPaB IHTEIEKTYaIbHOT BIIACHOCTI TOIIIO.

HesBaxaroun Ha akTHUBi3allil0 3yCWIb IPABOOXOPOHHUX OpraHiB YKpaiHU 13
3a0e3MeyYeHHs 3aXUCTy MpaB 1HTENEKTyalIbHOI BJIACHOCTI, 3arajibHUI piBEHb MPABONOPYIIEHb
y 1iil cdepi 3aIMIIaeThCsI BUCOKHUM, IO € IMiJICTaBOIO JUIsS 3BUHYBAYeHHS YKpaiHU B HU3BKHX
CTaHJapTax 3a0e3MEeUeHHs 3aXWCTy TMpaB IHTEIEKTYaJIbHOI BIACHOCTI, OCOOJIMBO CTOCOBHO
ayJioBi3yanbHOT MPOAYKIIii, porpaMHOro 3a0e3nedeHHs, (papMaleBTHUHUX MTpenaparis.

Mae Oytu 3anpoBajkeHo OLIbIl e(EeKTUBHUI 3aXKCT MpaB Ha Pe3ylbTaTH HAYKOBHUX
JIOCTIIKeHb BiJ] iX HECAHKIIOHOBAHOTO BUKOPHUCTAaHHS Ta I1HIIMX MpaB IHTENEKTYaTbHOI
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BJIACHOCTI, 1110 CTa€ Jeali OLIbII MOMUPEeHUM (TTPUBJIACHEHHS PE3y/IbTaTiB HAYKOBOI Mpalli y
dopmi (QIKTHBHOTO «CHIBAaBTOPCTBay; IMyOJiKaIlis MpalliBHUKAMH JEPKABHUX CTPYKTYp BiA
CBOTO IMEHI pe3yJbTaTiB, IO MICTATHCA Y HAYKOBO-aHATITHYHHX Marepianax, MOJaHHX 0
HUX MIANOPSIKOBAaHUMHU OpraHi3alisiMy; nepenada (€KCHopT) iHTeNeKTyalbHUX 3100YyTKiB,
CTBOPEHHUX 3a JIepKaBHI KOLITH, 32 MEX1 YKpaiHU; BIATBOPEHHS PE3yJbTaTiB HAYKOBHX IIpallb
0e3 ocHyIaHHs Ha aBTOPIB 200 HECAHKIIIOHOBaHA X MyOJTiKaIlis TOIIO).

[IpoOneMHMMH € TTUTAHHS CTOCOBHO OpraHizarii Ta 3a0e3rneueHHs (YHKIIIOHYBaHHS
CHCTEMH TPAaBOBOI OXOPOHHU Ta 3a0€3MeUeHHs 3aXUCTY NpaB IHTENEKTyaJIbHOI BIACHOCTI B
VYkpaini. Jlo oOcHOBHMX mpoOiem opraHizamii Ta 3a0e3medyeHHS  e(PEKTUBHOTO
(YHKILIOHYBAaHHS CHUCTEMH OXOPOHHM IHTEJEKTYaIbHOI BIACHOCTI B YKpaiHi HEOOXiTHO
BIJIHECTH BTpATy YMHHOCTI PIMICHHS yPSAIY II0J0 CKOOPAWHOBAHUX i MPABOOXOPOHHUX 1
KOHTPOJIIOIOYMX OpPraHiB y cdepi 3a0e3meueHHs 3aXHCTy MpaB 1HTEICKTYAIbHOI BIACHOCTI.
[Torpebye BIOCKOHANEHHS MOPAJOK CYJOBOTO PO3IIISLY CHOPIB LIOJ0 MPaB IHTENEKTYyalbHOI
BiacHocTi. HeoOximHe BXHUTTA TOAANBIIMX KPOKIB y HampsMmi cremiamizamii cyamiB 3
PO3IIIATY CHpaB 13 3a3HAYEHUX NMUTaHb. Y 3B‘S3KY 3 LIUM ICHYeE IOoTpe0da y BUPILLIECHH] MTUTaHHSA
[IO/I0 HAJEKHOTO BHU3HAUEHHS FOPUCIUKIII CYAiB CTOCOBHO TMOPSAIKY pO3TJISILY CIHpaB
BIJINOBIJTHO1 KaTeropii.

He 3abe3meyeHo AWMCTaHLIHHOTO  JOCTYNY TPOMAJCBKOCTI J0  HAaTEHTHO-
iHdopMaliifHUX pecypciB Ha O€30IUIaTHIH OCHOBi, 30KpeMa IIOAO OMNKCIB BHUHAXOJIB,
KOPHCHHUX MOJCJICH, MPOMHUCIOBHX 3pPa3KiB, 3HAKIB JJII TOBapiB 1 MOCIYT, CEICKIIHHHX
JOCATHEHb, 110 He copusie e()eKTHBHOMY 3axXUCTy IpaB Ha Taki o0‘extu. Henmomiku y
pPO3pOOJICHHI TIPOEKTIB HOPMATHUBHUX aKTiB Ta 3aCTOCYBaHHI 3aKOHOJABCTBA, isSIILHOCTI
JIep’KaBHUX OpraHiB € TaKOo)XX HAcliAKOM HEHAJEeKHOI0 TPOMAJCBKOIO KOHTPOIIO 32
JisuTbHICTIO B 1iH cepi. [IpoekTn 3aKkoHOAaBUMX aKTiB y cdepi IHTENEeKTyaaIbHOI BIACHOCTI
NEpEeBAXHO HE HAJCWIAIOTBCS HAa IOTO/DKEHHS, HAJAaHHSA EKCIEePTHUX BHCHOBKIB 0
HamionanpHoi akagemii Hayk VYkpaiHu, AxaaeMmii NpaBOBHX HayK YKpaiHM Ta iHIIMX
BiJIMOBITHUX HAYKOBUX YCTaHOB.

HenoBHoto Miporo peainizyroTbess KOHTpoJdbHI ¢yHKuii Komitery BepxoBhoi Paau
VYkpaiHu 3 NUTaHb HAyKM 1 OCBITH ILOJMO 3JiMCHEHHS aHali3y MPaKTHKU 3aCTOCYBAaHHS
3aKOHOJIaBYMX aKTIB Y AISUIBHOCTI I€pKaBHUX OpPraHiB, iX OCaJ0BUX 0CI0 3 MUTaHb IPAaBOBOT
OXOpOHU Ta 3aXUCTY MpaB IHTEIEKTYaJIbHOI BIACHOCTI, MIATOTOBKU Ta MOJAHHS BiJIMOBIIHUX
BHCHOBKIB 1 peKoMeH1alii Ha po3ruia BepxoBHoi Panu Ykpainu.

XapakTepHOIO 17151 YKpaiHH € TaKOX HEJO0OIIHKA B CYCIUIBCTBI 3HAYMMOCTI OXOPOHH 1
3aXHUCTy IPaB IHTEIEKTYyaJbHOI BIacHOCTI. Take CTaHOBWINE € 3HAYHOI MIpOI0 HACIHIJIKOM
KyJbTYpHO-€TUYHOI CHAIIMHK MHUHYJIOI0, KOJIM B CYCHUIBCTBI IepeBakaia JepikaBHa
BJIACHICTh HAa pe3yJbTaT TBOPUYOCTI, @ Pe3yabTaTH AISJIBHOCTI y HAYKOBIM Ta KyJIbTypHIH
chepax BBaxanucsa Hajg0aHHIM ychoro Hapony. Lle mepenycim Bkasye Ha Te, 110 aegopmariis
IPaBOBUX MOHATH Y 3HAUYHOI YACTUHU IPOMAJISH MiATPUMYETHCS HEBUOATIMBICTIO iX BUMOT 10
SIKOCT1 TIPOMO3UIIii, 0 € HOPMOI JIJIsi Majo3abe3nedeHnux BepcTB HaceleHHs. [[o Toro x,
npobaemMu 3a0e3MeYeHHs 3aXUCTy MpaB IHTENEKTYaJIbHOI BIACHOCTI B YKpaiHi 6arato B uomy
BU3HAYAIOTHCS 3HAYHOIO HEeCTauero KBali(pikoBaHMX (PaxiBIlIB 3 IIUX MHUTAHb, 110 MOTPEOYIOTH
BEJIMKOTO 00CATY CIeIiallbHUX TEOPETHYHHUX 3HaHb Ta MPAKTUYHOTO JOCBiay [5, c. 393].

Takum 4rHOM, OOMEKEeHa TUIATOCIIPOMOXKHICTh HACeNEeHHS YKpaiHH TPU3BOAHTH 10
TOTO, 110 B pAi cdep, 0cOOIMBO 00 KOMII ‘FOTEPHUX Mporpam, 0a3 JaHUX, ayAi0Bi3yaTbHOI
NPOAYKIIil, JIFOTh CTUMYJIH JO CHOXXHBAHHS TPOJYKIIii, BATOTOBIICHOI 3 MOPYIICHHSM IIPaB
IHTENEKTyalnbHOI BJIACHOCTI, a 3alHTEPECOBAHICTh y i BUTOTOBJIEHHI Ta PO3MOBCIOJKECHHI
3YMOBIIIOETbCA ~ OJICPKAHHSIM BHCOKMX MPHOYTKIB, LI0 CTAa€ MOMJIMBHUM BHACI1JOK
HEIOTPUMAaHHS MpPaB 1HTEJIIEKTYaJbHOI BJIACHOCTI Ta HECBOEYACHOTI'O 3aCTOCYBAHHS 3aXO[iB
IUBUIBHOI, aaMIHICTPAaTHBHOI Ta KpPUMIHANbHOI BiAmoBigaibHOCTI. Hapasi BupimeHHs
3a3HaYEHUX NPOOJEeM PperyioBaHHS BIIHOCHH I1HTENEKTYalbHOI BIACHOCTI 3aJIUIIAETHCS
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NEPCIEKTUBHUM 3aBJAHHSIM BITUM3HSHOI MPABOOXOPOHHOI CHUCTEMH, sIK€ MOTpedye CBOTO
HaraJlbHOro po3B’s3aHHSI.
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Baspunuyx Mukona Ilpopoxoguu,
3asidysau kagedpu npasa
XmenvHuybKko20 HayioHaIbHO20 YHigepcumeny,
KaHOuOam nOoMiMmuyHUX HayK, OOyeHm, 3acayiceHull npayisHux oceimu Ykpainu

NESIKI ACHEKTH ITPABOBOI OIITHKHY 'OJIOIOMOPY
1932-1933 POKIB B YKPAIHI

CporoziHi Hemae CyMHIBY TBEpPJKEHHS, 1110 CTAJIHCHKUN TOTAJITapHUN PEKUM CKOIiB
YKOPCTOKHUH 3JI04MH NPOTH YKPAiHChKOI Hallii, BHACIIOK SKOI0 MUIBHOHU YKPAiHCHKUX CEJNSH
0yJI0 BUMOPEHO MITYYHO OPraHi30BaHUM T'OJIOJIOM.

Jlesiki mocniTHUKM SK B YKpaiHi, Tak 1 mo3a i MeXamH, BU3HAYAIOYM 3JI0YMHHUN
xapakrtep ['onogoMopy, He BBaXXatOTh MO0 3I0UMHOM T'€HOLM Y, ITonpu yxBajeHHs y 2006 p.
Bepxosnoto Panoro Ykpainu 3akony Ykpainu «IIpo I'omomomop 1932-1933 pp. B YkpaiHi».
BoHu apryMeHTy0Th CBOIO MO3UIIIO TUM, 1110 Ha Toi yac B CPCP Bif ronoay MacoBo rMHYIH
HE JIMILIE YKpaiHChKi CENIIHU, 1 TOMYy HEMa€ CEHCY BHOKPEMIIIOBAaTH T'€HOLMIHHH XapakTep
yKpaiHcbkoro ['onogomopy.

Takuit miaXing A0 TUTaHHS ITHOPYETbCS HalliOHAIBHUM BHUMipoM ['omomomopy B
VYkpaiHi, Ha sSKUH BKa3ylOTh OaraTo IOCHIIJHHWKIB, B TOMY YHCII 3apyOiKHI, 30Kpema
P.Konkgecr, [x.Meiic, C.Kynpunnpkuii, FO.IllanoBan ta inmi. Ha gymky Jlx.Meiica Ta
P.Konksecra, ronogq B VYkpaiHi MaB cBoio crenudiky. Ha BiamiHy, Hampukiana, BifJ
Kazaxcrany, ae rojoj craB pe3yiabTaToM 0e31yMHOI i1€0J0r1YHO BMOHTOBAHOI MOJITHKH, B
VYkpaiHi Horo crpoBOKyBalM CBIIOMO Ta LijecnpsMmoBaHo. P.KoHKBecT cTBepKyBaB, 1110
rojgog B YKpaiHi HEOOXiTHO BHU3HATH TEHOLMJOM, PpO3IJISAAI0OYM HOro B KOHTEKCTI
aHTUyKpaiHchkoi HarioHanbHOI momituku Cramina [1]. Jus Ix.Meiica kimo4d 10 po3yMiHHS
MotuBiB CTajiHa MOJSATaB Yy 3HUIIECHHI CaMOJISUTBHOCTI, TOOTO BIIHOCHOI CaMOCTIHHOCTI
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VYkpainu. Buennii Bka3zyBasB, 110 peciiy0siika Ha TOW 4ac Majia BEJIMKUH JTOCBIJ HAI[lOHAJBHO-
BU3BOJILHOTO pyXy, Oyna CTBOpeHa pO3BHHyTa Jep>KaBHA OpraHizailisi, HalliOHAIbHI
CTPYKTYpH, KOTpi icHyBamu 1m0 1933 p. [I[o6 meperBoput CPCP y cramHCBhKy iMIiepito,
HeoOx11HO OyJo 31aMaTu YKpaiHy HUISIXOM opraHizailii rosogomopy [2].

HoBi noxa3u Takux BHCHOBKIB CHpOOYBaJIM BIAHANTH YIPOJOBXK HACTYITHHUX POKIB,
pe3yJbTaTOM cTaja MXKHAPOJIHA HAYKOBO-TeopeTuyHa KoH(pepeHiis «[ omox — rerouus 1933
POKy B YKpaiHi: iICTOPHKO-TIOITOJOTIYHUN aHaji3 COlialibHO-AeMorpadiyHuX Ta MOpaIbHO-
NICUXOJIOTIYHUX HAcHiaKiB» [2] y nmuctonani 1998 p. Benukwuii BrmiB Ha HacTpoi KoH(pepeHil
3MIMCHUB TOJIOBa AcoIliamii JOCTIIHUKIB TOJIOJOMOPIB B YKpaiHi, BIIOMHUH MONITHK Ta
YKpaiHCBKUH JAUCHACHT paasHcbkux daciB JLJIyk’sHenko. BiH 3a3HauMB, 110 TeHOLUZ €
MDKHApPOJIHHUM 3JIOYMHOM. 3a HOT0 1HIIaTHBOK KOH(EPEHIis 3BepHYJIacsa A0 ypsaay YKpaiHu
3 MPOXaHHSM JaTH MPaBoBY oLiHKY moxaisiM 1932-1933 p.p. Buewni, siki Opanu yuacts y po0OoTi
HOTO HayKoBOro (hopymy, MiATBEPAKYBAIM BUCHOBOK IOJO IITYYHOCTI TOJIOAY-TEHOLUAY
1932-1933 pp. B YkpaiHni [3].

HeoOxigHo 3a3HauyuTH, 10 AJI1 MPABOBOI OILIHKK 1 3acCy/KEHHS BOMBCTBA CEJSH
roJI0Z0M He BapTO BUHAXOJWUTH HOBUX TEPMIHIB, a CIIiJ] 3BEPHYTHUCS A0 MIKHAPOIHOTO TPaBa,
B SIKOMY, KpiM F€HOLIUY, € i 1HIII KaTeropii 3J10YMHIB MPOTH JTIOJSHOCTI, 30KpeMa TaKHil, IK
«BHHUIICHHS». Y MDKHApOJHOMY IIpaBi MiJl HUM pO3yMIIOTh CBiIOME IHUpPOKOMAacIITabHe abo
CUCTeMaTUYHE BOMBCTBO 3HAYHOI KIJIBKOCTI JIOJICH, 30KpeMa MHUIIXOM TM030aBIEHHS iX
JOCTYIY J0 MPOAYKTIB XapuyBaHHS Ta JIKiB.

Tl'onogomop 1932-1933 pokiB B YKpaiHi Mae O3HaKd 3JIOYMHY HPOTH JIOASHOCTI
BiIOBiTHO 710 PuMcbkoro craryry MixkuHapoaHoro kpuminaneaoro cyny (naini PC MKC) Bin
17 munusa 1998 poky Ta renHouuny 3rigHo 3 Konpenmiero «[Ipo 3amoOiranssi 37mouuHy
TeHOLMY Ta MoKapaHHs 3a Heoro (nani Konsentis) Bix 9 rpyaas 1948 poky.

{06 naTtu mpaBOBY OILIIHKY I'OJI0IOMOPY MOTPIOHO PO3TISHYTH TaKi CKIaJ0B1 3I0UUHY
TeHOIMTY SIK: 00’ €KT 3JI0YMHY, CKJIaJl 3JI0YNHY, MOTHUB 3JI0YHHY, YMHUCEN, Cy0’€KT BUNHEHHS
3JI0YUHY.

lono 06’exmy 3n10uuny — BianoBigHO 10 KOHBEHIII, MiJl TEHOIMAOM PO3YMIIOTHCA
HEBHI «JIii, BUNHEHI 3 HaMipOM 3HUIINUTH, IIIKOM a00 YacTKOBO, SIKY-HEOy/lb HaIllOHAJIbHY,
€THIYHY, pacoBy ab0 pEeNIriiiHy TpyIy sK TaKy».

Amnaniz aemorpadiuyHoi CTaTUCTUKH, NMPOBEIACHUN YKPAaiHCBKUMHU Ta 3apyOLKHUMH
JOCTIAHUKAMH, MOKa3ye, M0 MpsMI BTpaTH yKpaiHCbKOro HapoAy BHachigok ['oromomopy
1932-1933 pokiB ckiagaoTsh 3-3,8 MiH. 0¢i0, 3a iHmmMu 4-4,8 MiH. oci6 [4]. Ha mepion, 1o
posrisaerbes (ucronan 1932 poky — cepnens 1933 poky), npuranae HalOUIbIIA YaCTHHA
BiJl 3arajJpbHOro 4mcia mnomepnux, 15% BiA 3aranbHOi KITBKOCTI HaceneHHs Ykpainu. Lls
YacTUHA YKPaiHCBKOIO Hapojay € 3HA4YHOK 1 MOXE pO3INIAaTHCA K 00 €KT 3JI04HHY
reHomuay BianoBiaHo 10 Konsenii mpo renomug 1948 p.

CTOCOBHO 00 ’ekmu6Hoi cmoporu CKiaay 3J0YMHY, TO MO>KHA 3pOOMTH BUCHOBOK, I110
MacoBa 3aru0enb BiJ] TOJI0y MUTbHOHIB YKpPaiHCHKUX CEJsH Oysa CIpUYMHEeHa TAKUMH J1SIMH
napTiitHO-paasiHCbKO-Tocnoaapuoi Bepxisku CPCP:

- HaBMHMCHHMM HAaCWIbHHULIBKMM HaB S3yBaHHSAM HEPEaJbHOrO IJIaHy XJ1003aroTiBellb,

HE3BAKAIOYH HA MPOTECTH YKPATHCHKUX KEPIBHUKIB;

- CTBOPEHHSIM «TPIHOK», SIKHM HaJaBajoCs IpaBO pPO3IJISAATH «XJIOHI CIpaBu y

IPUCKOPEHOMY MOPSAKY Ta 3aCTOCOBYBATH CMEPTHY Kapy;

- BBEJICHHSIM TIPAKTHUKH TOCTABJICHHS CiJ 1 KOJTOCIIB «HAa 4opHY aomky» (IlocranoBa

BVYIIBK i PHK YPCP Big 6 rpyaus 1932 poky);

- npuiHaTTaM PHK CPCP 1 K BKII (0) nupexkTtus, siki BCTaHOBIIOBaJIM OJoKamy

TOJIOAYIOUHX YKpaiHHU.
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VY cykymHOCTI 1Ii, Ta 1HIN Jii O3HA4YalOTh CTBOPEHHS ISl BHUIIECHA3BaHOI TPYIU
HaceJeHHA YKpaiHW TakuX XUTTEBUX YMOB, SIKI PO3paxoBaHI Ha iXHE 4YacCTKOBE (i3udHe
3HUIICHHS, 110 1 CTAHOBHUTH CKJIaJ 3J104MHY reHoruay (crarts I, m. «C» 3a KonBeHIi€er).

oo momuey 3r0yuny, To KOHBEHLsS MPO TCHOIMJ HE BHUMAara€ BCTAHOBJICHHS
MOTUBY CYO’€KTy 3JI0YMHY, pa3oM 3 THM, BOHAa MOXXE€ JOINOMOITH IpU BHU3HAYEHHI
3JI0YUHHOTO YMHCIY Cy0’€KTY 3JI0UHHY.

Po3yMiHHS MOTHUBIB CTBOPEHHS IUTYYHOI'O TIOJOJAOMOpPY MOXKHA 3HAalWTH B JIUCTI
Cranina Karanosuuy B 1932 p., ne BiH 4iTKO NUIIe, 0 SKIIO HE HABECTH MOPAIOK B YKpaiHi,
TO 11 MO’KHA BTPATUTH Ha3aBX . BiH OosiBcst HaBiThH wieHiB mapTii 3 Ykpainu (a me 500 tucsu
YJIeHIB) Jie, HA HOro JYMKY, 3aCUTH THIJII €JIEMEHTH, CBiIOMI 1 HE CBIJOMI HETIOPIBII 1
arenTH [lincyacekoro. B mucti Cranid nponoHye NOCTaBUTH 32 METY NIEPETBOPUTH YKpaiHy B
cnpaxHio poprero CPCP, rpomeii npu npomy He xamiiau [5].

Ax Mu Gaunmo, HaMOUIBIIOW 3arpo3or0 g Biagu CralliHa, Ha WOTO AYMKY, Oyia
VYkpaina. Bin OyB SIBHO CTPUBOKEHHI OMOPOM YKPAiHCHKOTO MOJITOIOPO YXBAJICHHIO TUIAHY
xmibo3arotiBenb. CrtaniH 00sBCs cow3y «meTiaopiBuiB» 1 [lincyncekoro i mifgo3proBaB
YKpaiHCBKUX KOMYHICTIB y 3B’sI3Ky 3 MoJisikaMu. BiH Haiibinbiie O0sBCs BTpAaTHTH YKpaiHy,
dKa 3a Mepioj] yKpaiHizalii BUPOCTHIIA BJIACHY HAI[lOHAJIFHO HAJAIITOBAaHY KOMIIAPTiiHO-
pansHChKy enmiTy (ykpaiHii craHoBwin abcomoTHy Oinbmricts wieHiB KII (0) Ykpainm), i
Morja MOCTaBUTU MUTaHHA Mpo Buxia Ykpainu 3i ckiany CPCP. Ykpainceka HairioHajgbHa
CBiIOMICTh 110 TOro 4acy HaOyna 3arpo3nmBux mis egHocti CPCP macmTaGiB, Ykpaina
Hamarajacsi IpOBOJUTH CaMOCTIHHY MOJIITUKY. Takuil po3BUTOK MO/l HE MIT' BJIAIITOBYBAaTH
Cramina Ta ¥oro mnpuOiYHMKIB, TOMY BiH IIIOB Ha BiHY 3 YKpaiHCBKUM CEIIOM SIK
COLIIAJIFHOIO OTOPOI0 HAIlIOHANIBHOTO JEP)KAaBHOTO opranizmy. Sk BucioBuscs Jxeiimc Meiic
y 1982 pomi, «Cranin 0akaB 3HUIIUTH YKPAaiHCBKUN HApOA AK MOJMITUYHUNA YMHHUK 1 SIK
couianeHui opranizm» [6]. Came e 6y710 MOTHBOM HOTO 3JI0YUHY.

BusznavanpHUM eneMeHTOM i KBawmiikarii 37I0YMHY TEHONHIY BIiATIOBIIHO 0
KonBeH1ii mpo reHouu] € HasiBHICTh MPSMOTO YMUCIY 3HUIIEHHS WIEHIB BIIMOBIIHOI ITpynu
B CHJIy iX TIpuHaeXHOCTI 10 Hel. [ii, mepenbaueni nmonoxxenusmu ctatti I Konenii, 4iTko
BUMAaraloTh HasBHOCTI MEBHUX Cy0’€KTUBHUX (aKTOpPiB, cepes SIKUX YMHCEN, sIK HeoOXilHa
CKJIa/I0Ba 3JI0YMHY F€HOLUY, € BU3HAYAJIbHUM €JIEMEHTOM KBaJli(piKalii 3I04UHY.

Ckazatu TouHO, yu MaB CTaiiH 3a37ajerib po3poOJeHU MIaH 3HULICHHS YaCTUHU
YKpaiHCHKUX CEJISIH Yepe3 OpraHi3allilo IITYYHOro TOJO0Jy, HE MOXKHa. AJle € OonepaTUBHUMN
Haka3 no JITY YPCP Nel Bixg 5 rpymnns 1932 poky, Ae BkazyBajocs, 110 B YKpaiHi iCHYye
opratizoBaHuil ca0oTaxk XxJ11003aroTiBelb Ta OCIHHBOI CIBOM, OpraHi3oBaHl KpajlKKH B
KOJITOCHaX, Tepop I0JI0 HAaWOUIBII CTIMKUX KOMYHICTIB Ta aKTHUBICTIB Ha ceji, ICHYBaHHS
OpPraHi30BaHOI'O KOHTPPEBOJIOLIHHOINO MOBCTAHCHKOIO MIAMUUIA, SKE€ TOB’s3aHE 3
1HO3€MHUMH PO3BIAKaMU. 3aKiHUYBaBCs HaKa3 OCTaHOBOIO 3aBAaHHs: «OCHOBHE Ta rOJIOBHE
3aBJIaHHS — HarajJbHUH MPOPHUB, BUKPUTTS Ta PO3TPOM KOHTPEBOJIIOLINHOIO MOBCTAaHCHKOTO
OIANULIS Ta 3aBJaHHS PIIIYYOro yAapy IO BCIM KYPKYJIbCbKO-TIETIIOPIBCBKUM €JIEMEHTaM,
AKi aKTHBHO MPOTHIIOTH 1 3pHUBAIOTh OCHOBHI 3aXOJy PaAsSHCHKOI BIAAM Ta MapTii Ha
ceni» [7]. Veimommenms M.Cramisnm, o HarioHandpHa mpoOneMa, 1O CBOil CyTi, Ie
CeNsiHChbKa MpoOseMa, IITOBXAJO MOro Ha BUPILICHHS HAIlOHAIbHOI MPOOJIEMH pazoM i3
cesTHChKO0. [ToyaB BUKOHYBATHCS IUIaH 3HUIIEHHS HAI[lOHAIBHOI MOJITUYHOI €JIITH, B TOMY
YUCIl KOMYHICTIB, TNpPEICTaBHUKHM $KOi Oylu 3BHHYBadeHI y 3MOBI 13 caOOTaXXHUKaMHU-
censHaMmu. 3okpema, 14 Tta 15 rpyans 1932 poky nomiTOOpO CXBadwiIo Bl TaeMHI
MIOCTaHOBH, SIKi 3aIPOBAKyBAIM 0COOIMBY HalllOHAJBHY MOJITUKY BIIHOCHO YKpaiHIIiB.

Cranina Ta #oro mijpy4yHUX CJiJ BBa)KaTW BUHHUMH Yy reHouui. BoHu 3Hamu mpo
PO3MIpH BpOXKat0, 3HAIM 1 PO3YMIUIN HACIHIJKU BUIYYECHHS NPOJOBOJILCTBA 1 3a00POHU BHI3Ly
CeJISTH 3 PETiOHIB, OXOIUIEHWX TOJIOJOM, CBIJIOMO 3HHINYBaJd CEJISH 1 1HTENITEHINo, SKi
YUHWIM OTip MAaCOBOMY 3HMIIIEHHIO YKPATHIiB.
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3rinno 3 Konsenmiero OOH mpo He3acTOCyBaHHS CTPOKIB JABHOCTI JO BOEHHHX
3JI0YUHIB Ta 3JI0YMHIB MPOTH JIFOAIHOCTI 1968 p., 370YMH reHOIMYy HE MA€ CTPOKY AaBHOCTI.
ToOTO CTPOK [AaBHOCTI, BCTAaHOBIEHUIl 3aKOHOM, HE 3aCTOCOBYETHCS JIO CYIOBOTO
nepecyiyBaHHs Ta MOKApaHHS 32 BOEHHI 3JI0YMHU Ta 3JIOYHHU TIPOTH JIFOITHOCTI.

Jlst BcTaHOBJICHHS TTpaBOBOi KBautidikaii ["oomomMopy Sk 37104MHY MOYKHA OyJiio Ou
YTBOPUTH  Midicnapoouuii mpubynan ons keanigixayii eonody 1932-1933 pp. sk 310uumy
momanimapuozo pexcumy CPCP. PilieHHs po CTBOPEHHSI TAKOTO TpUOyHAITY MOTJIO OU OyTH
yxBajieHe MibkHapogHumu opranizamisimu — OOH, Pagoro €Bpormn, OBCE, sk Oymo 1e
3pobreHo i konuiHboi FOrocnasii, Paynau.

3HaHHs icTOpii € OnHI€EI 3 MepeayMOB 3amoOiraHHs MOMIOHMM 3J0YMHAM Y
MaiioyTHpoMYy. [0 TOro >k, MopajibHa OLIHKA W 3aCyIKE€HHS BUMHEHUX 3JI0YMHIB MAalOTh
BEJIMKE 3HAYCHHS /I BUXOBAHHS MOJOIUX IMOKONiHb. YiTKO BH3HA4YECHE CTaBJICHHS
MDKHApPOJHOTO CIIBTOBApUCTBA O MUHYJIOTO MOXE CTaTH OPIEHTHUPOM Ha MailOyTHE.

B nmaykoBomy mociimpkeHi 3po0iieHa cripoba JOBECTH, IO BiAMOBIAHO 10 PuMchkoro
cTaTyTy Mi>KHaApOJHOTO KPUMIHAIBLHOTO cyay Bia 17 numua 1998 poky Ta reHomnuay 3riHo 3
Kongsenmieto «IIpo 3amobiranHs 3704YHHY TEHOLMY Ta MOKAapaHHS 3a HBOTO» Bia 9 rpynmHs
1948 poky, ['omonomop 1932-1933 pokiB B YkpaiHi Ma€e 03HAKH 3710YMHY IPOTH JIFOISTHOCTI.
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MMEPCOHAJIbHI IAHI B EJTEKTPOHHIIA KOMEPIII
[lepconanbHi naHi - e Oyab- sika iH(OpMallisd, U0 CTOCYEThCS (i3MUHOI 0co0H, SKY
11eHTU(hIKOBaHO Y1 MOXKHA ieHTu¢ikyBatu. [Tonioni Bu3HaueHHs nependayeni y 3Y “IIpo
3axucT mnepcoHanpbHuX nAaHux’, “IIpo iHdopmamito”, B Permamenti €BponeiicbKkoro
[Tapnamenty 1 Pagu (€C) 2016/679 Bix 27 xBiTH 2016 poky npo 3axucT ¢Qi3UYHHX 0OCi0 Y
3B’S3KY 3 OIpAalfOBaHHSAM NEPCOHAIBHUX JIaHUX 1 [TPO BUIBHUM pyX TaKUX JaHuX. BiACyTHICTH
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YITKOTO TEPENiKy IaHUX € OOTPYHTOBAaHUM, OCKUIBKH Ja€ MOMJIMBICTH YHIBEPCAIBHOTO
3aCTOCYBaHHS 1 a0COJTIOHOTO 3aXHCTY MPaB Cy0’ €KTIB JaHUX MEPCOHAIBHUX JIAHUX.

[IpaBoBOBE perynoBaHHS 3aXUCTy MNEpCOHAIbHUX JHaHux y 3Y “IIpo 3axuct
NEPCOHAIBHUX JaHUX BUAAETbCA HeJOCKOHamuM. Y cT. 5 3V “IIpo 3axucTt nepcoHaJbHUX
JaHuX’ BKa3aHO, IO IEPCOHAJbHI JIaHI MOXYTh OYTH BiJHECEHI J0 KOHQIAEHIIHHOI
iHpopmanii nmpo ocody 3akOoHOM abo BiANOBITHOIO 0co0or0. JlaHe MOJIOKEHHS BiAINOBiIae
3arajgpHId npe3ymmii, ska 3akpimieHa B 3Y “IIpo indopmariro™: Oyap-ska iHdopmaris €
BIJIKPUTOIO, KpIM Ti€l, 10 BiJHECEHa 3aKOHOM J0 iH(opmamii 3 OOMEKEHUM JIOCTYIIOM
(3okpema koH(pimeHIiitHOI, TaeMHOi, ciyx00Boi). OmHouacHo ct. 5 3Y “IIpo 3axmcr
NEPCOHANBHUX JaHUX  Tepeadadae BHUITAJKU, KOJU MEPCOHANbHI JaHl HEe € KOH(IIESHIIITHO0
iHpopmMmariero. Tomy BBakar, OIIJIBHUM JOTPUMYBATHCS TPHUHIMIY, IO Oyab-siKa
iHpopMalig mpo ocoly, sika ii ineHTudikye, € KOH)IASHIIIHOI0, KPIM BUMAIKiB, BU3SHAYCHUX
3aK0HOM a00 ocobor. BiamosigHo B 3Y “IIpo 3axucT nmepcoHAIBHUX JaHUX  TEpea0adYuTH
BUYCTTHHH MEePeITiK MePCOHATBHUX JaHMX, SIKi He € KOH(DIIeHI[IITHO iHQOopMaIliero.

[IpoananizyBaBmm HopMu 3Y “TIpo eneKTpOHHY KOMEpIIIO”, IO CTOCYIOThCS
BIJIOMOCTEH, sKi 3000B’s3aHiI TOJATH MPOAABEIh Ta IOKYICNb, YKIAIAlO4H JOTOBIp B
eJNEeKTPOHHIN (popmi, MOKHA 3pOOUTH BHCHOBOK, IO 3aKOHO/ABEllb MAKCUMAIbHO 3aXHILAE
iHTepecH TOKYNIs (3aMOBHHUKA, CHOXHBada). 3aKOHOM MepeA0adeHO POIIMPEHUN IMepeltik
MEPCOHAIBHUX JaHHUX MPOJABI (BUKOHABLIA, TOCTAYAIbHHUKA) TA MOJOKEHHS, 1110 TPOJaBEIh
(BUKOHaBEIb, IOCTAYAIbHUK) MAa€ MPAaBO BUMAaraTH BiJ iHIIOI CTOPOHH JIMIIE TaKi BiIOMOCTI,
0e3 SKUX yKJIaJeHHS Ta BUKOHAHHsS 3000B’s3aHb 33 €JIEKTPOHHUM JOTOBOPOM HEMOKIIMBE
(a.4 cr. 7 3Y “IIpo 3axucT nmepcoHATbHUX AaHuX’). JlaHi 3aKOHOJABYi TOJIOKEHHS BBAXKAIO
OOrpYHTOBAaHHUMH, OCKUTBKM OOYMOBJIEHI PU3UKOBICTIO YKIJIAJEHHS TOTOBOpYy 6e3 ocoOucToi
y4acTi CTOpPiH, B €NeKTpoHHINH (opMi. OOOB’SI3KOBE TOBIIOMIICHHS TIEPCOHAIBHUX JTAHUX B
JOTOBIPHUX BIIHOCHHAX CJiJ PO3IJISAJIATH K BUMOTY 3aKOHY JJisl 3a0e3MeueHHs cTa0lIbHOCTI
UBLUIBHOTO 000poTy. OfHAK YKIIQZCHHS JOTOBOPY TPYHTYETHCS Ha peamizamii MpUHUIHIITY
“cBoOoTa 10roBopy” (CTOPOHHM € BUIBHUMM B yKJIaJleHHI foroBopy cT. 627 LK Ykpainm).
Tomy 3a 3araJbHUM TIPaBHJIOM, BUKOPHCTAHHS TIEPCOHANBHUX JAHUX B JIOTOBIPHHUX
BIJTHOCHHAX 3/1IICHIOETHCS 3a 3r0JI0I0 0COOM, MPU LIbOMY OOCST JaHUX MOXe OyTH BU3HAYEHO
a00 3aKOHOM a00 3a JIOMOBJIEHICTIO CTOPIH J0TOBODPY.

YMoBaMH TPaBOMIPHOTO BUKOPHCTAaHHS TMEPCOHAJIbHUX JAHUX Yy JOTOBIPHHUX
BITHOCUHAX €:

1. BukopucTaHHsl NEPCOHATBHUX JAHUX JIMIIE 3 METOH HAJIEKHOIO BHKOHAHHS
noroBopy. IlimcraBoro uisi 0OpOOKM TMEPCOHAIBHUX JAaHUX CTOPOHOIO TIPABOYHHY €
YKJIaJICeHHS Ta BUKOHAHHS NPaBOYHMHY, CTOPOHOIO SIKOTO € Cy0’€KT MEpCOHATIBHUX JaHUX a0o
SAKUI YKJIaIeHO Ha KOPHUCTh Cy0’€KTa MepCOHANBHUX JAaHUX YH ISl 3/11MCHEHHS 3aXO[iB, 1110
NepeayloTh YKIAJACHHIO TIPAaBOYMHY Ha BHMOTY CYyO’€KTa TEPCOHAIBHUX JIaHUX
(ct.11 3Y “IIpo 3axuct mepcoHanbHux naHux’). [1.44 PermameHTy Takox mependayae, 10
OTpAIIOBAHHS HEOOXIHO BBAa)KaTH 3aKOHHUM Yy pa3l HOro HEOOXIIHOCTI NJs YKIIQJICHHS
JIOTOBOPY 200 HaMipy II0A0 YKJIaJeHHs JOTOBOPY.

2. 3nilficHeHHs Tepeiavi MepcoHaTbHIX JaHUX TPETIM 0co0aMm JIHIIE 3a 3roI0I0 0COo0H.
Binnosinuo 1o cr. 2 3Y “IIpo 3axucT nepcoHanbHUX JaHUX’, TpeTs ocoda - Oyab-aka ocoba,
3a BHHATKOM CY0’€KTa TIEPCOHANBHUX JIaHUX, BOJIOAIIBIII UM PO3MOPSIHUKA TTEPCOHATBHUX
JMaHUX Ta YOBHOBakeHOTO BepxoBHo1 Pagu Ykpainu 3 mpaB MIOAWHHU, SKiH BOJOAUIBIEM YU
PO3TOPSTHIKOM TIEPCOHANBHUX JTAHHUX 3/IHCHIOETHCS Mepeada epCOHANBHNAX TaHUX. 3T1THO
CT. 4 PernamMeHTy «TpeTs CTOpOHa» Oo3Hayae (i3UYHY YU IOPUIUUHY 0CO0Y, OpraH MmyOaiqHoT
BJIaJM, areHTCTBO YHM OpraH, SKUH HE € Cy0’€KTOM [aHWUX, KOHTPOJIEPOM, OIEpPaTOpOM Ta
ocobamu, sKi, i 6e3MmocepeIHIM KepiBHUIITBOM KOHTpoJiepa abo onepaTopa, YIOBHOBa)KEH1
OTPAIbOBYBATH MEPCOHAIBHI JaHI.
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3. Kortponp 0cobu 3a BUKOPUCTAHHSM IEPCOHAIBHMX MaHUX ICIA YKIAACHHS
JIoroBopy abo HaJaHHS 3rOJU Ha BUKOpUCTaHHS TpeTiM ocobam. Y ct. 8 3V “IIpo 3axwmcr
MePCOHANILHUX JaHUX ’, Iepe0adeHi IpaBa CyO€eKTa MepCoOHATbHUX JTaHUX, 5K 3a0€3MeUy0Th
BIJITIOBITHHUI KOHTPOJIb 32 BUKOPUCTAHHSIM MEPCOHANBHUX JaHUX. 30KpeMa, IpaBo 3HATH MPO
JoKepena 30upaHHs, MICHE3HAXO/PKEHHS CBOIX MEPCOHAIBHUX JaHUX, METYy iX 0OpoOKu,
MiCIIe3HaXO/KeHHsI abo Micue MpoXuBaHHS (TiepeOyBaHHS) BOJOIUIBLA UM PO3MOPSIHUKA
MEPCOHAIbHUX JaHUX a00 JaTH BIAMOBITHE JOPYYCHHS IOJ0 OTPUMaHHA i€l iHbopmarii
YIIOBHOBAXXEHUM HHUM 0CO0aM, KpiM BHIIAJKiB, BCTAHOBJICHUX 3aKOHOM; IPAaBO OTPUMYBATH
iH(opMaIlifo PO YMOBH HaJaHHS JOCTYITY 0 NMEPCOHAIBHUX JTaHUX, 30KpeMa iHdopmarrito
PO TPETiX 0cCi0, SAKUM IMepenaroThbCcs WOTo MepCOHaNbHI JaHi; MpaBO Ha JIOCTYI JIO CBOIX
MEPCOHAIBHUX JIaHUX; IPAaBO OTPUMYBATH HE MI3HILI SIK 332 TPUALATH KaJCHIapHUX AHIB 3 JHS
HAJXO/DKEHHS 3alHTy, KpiM BUMAAKIB, Mepen0adeHUX 3aKOHOM, BIANOBiIb MPO T€, YU
00pOOIAIOTECSA MOTO TEPCOHANBHI JIaHI, a TaKOXK OTPUMYBATH 3MICT TaKHX IEPCOHAIBHUX
JAHWX; TPaBO IpeI sIBIATH BMOTHBOBAaHY BHMOTY BOJIOJAUIBIIO IMEPCOHATIBHHUX TaHHUX 13
3alepeueHHsIM MPOTH OOpPOOKKM CBOIX MEPCOHANBHHUX JAaHUX; MPaBO MPESIBISATH
BMOTHBOBAaHY BHMOTY IOJO 3MiHM a00 3HUIICHHS CBOiX MEPCOHATBHHUX JNAHUX OyIb-IKUM
BOJIOJIIJIBIIEM Ta PO3MOPSIHUKOM IEPCOHAIBHMX JaHUX, SKIIO Il JaHi OOpOoOJSIOTHCS
HE3aKOHHO YW € HEIOCTOBIPHUMH; INPABO BIIKIMKATH 3T0ay Ha OOpOOKY IMepCOHATBHHUX
JAHUX; 3HATH MEXaHi13M aBTOMAaTUYHOI 00POOKU MEPCOHAIBHUX JaHUX TOIIO.

4. BUKOpUCTaHHS TEPCOHATIBHHUX JaHUX 32 YMOBH CTBOPEHHS YMOB JJISl 3aXHCTY.
Biamosigao g0 ct. 24 3V “IIpo 3axucT mEepCOHATBHUX AAHUX, BOJOJLIBIII MEPCOHATBHUX
JaHUX 3000B’s3aHi 3a0€3MEUNTH 3aXUCT WX JAHUX BiJ] BUITAJKOBUX BTpaTH ab0 3HUIICHHS,
BiJl HE3aKOHHOI O0OpOOKHM, Yy TOMY 4YHCII HE3aKOHHOTO 3HHILNEHHS YU JOCTyIMy IO
MEPCOHATBHUX JaHWX. YMOBHO MOKHA IMOJUIMTH 3aXOJW Ha TEXHIYHI Ta OpraHi3aIfiiHi.
TexHiuHi 3ax0au 3a0e3neueHHs 0e3MeKu OMpaIOBAHHA JaHUX 3alpPONOHOBaHI y Pernamenri,
30KpeMa  BUKOPUCTAHHS TICEBJOHIMIB 1 MU(pPYBaHHA MEPCOHATIBHUX JAaHUX; 3AATHICTDH
3a0e3nedyBaTtu Oe3nepepBHY KOH(IAEHIINHICTb, IUTICHICT, HAasBHICTh Ta CTIHKICTh CUCTEM
Ta MOCIYT OMPAIFOBAHHS; 3/JaTHICTh BYACHO BIJIHOBUTH HASIBHICTH 1 JIOCTYM J0 NMEPCOHATBHUX
JMaHUX y BUMAJAKY TEXHIYHOI aBapii; mpolec Uisl peryispHOrO TECTYBaHHS, OLIHIOBAaHHS Ta
aHaII3y pPe3yJbTaTUBHOCTI TEXHIYHUX 1 OpraHi3allifHUX 3aXOJiB Ul rapaHTyBaHHs Oe3leKu
omnpamoBanHs (cT. 32 Pernamenty). lllono opranizaniitnux, To 3rigHo ct. 24 3V “IIpo 3axucr
NEPCOHAIBHUX JaHUX~, Y BOJOJUIBLSIX MNEPCOHAIBHUX JaHUX, L0 3JIHCHIOITH O0OpPOOKY
NEpCOHANBHUX JAaHUX, $Ka MIJUISArae IOBIJOMJIEHHIO BIJIOBIIHO JO LbOr0 3aKOHY,
CTBOPIOETHCS (BU3HAYA€TbCA) CTPYKTYpHUH minpo3aul abo BiAmoBiiaidbHa ocola, 1o
OpraHizoBye poOOTy, MOB’s3aHy 13 3aXUCTOM MEPCOHAIBHUX JaHUX MpH iX 00pooLi.
CrpykTypHHH mipo3aia abo BiAMOBiaTbHA 0c00a, 110 OPraHi3oBye poOOTY, MOB’s3aHy 13
3aXMCTOM MEPCOHAIBHUX JaHUX MpH ix 00poOii: 1) iHhopmMye Ta KOHCYIBTYE BOJOILIBIIA a00
pO3MOpATHUKA TNEPCOHANBHUX JaHUX 3 MUTaHb JOJIEPXKaHHS 3aKOHOAABCTBA MPO 3aXHCT
NEepPCOHAIBHUX JAaHUX; 2) B3aeMoiie 3 YmnoBHOBaxeHHMM BepxoBHoi Panu VYkpainu 3 mpas
JIOMHU Ta BHM3HAYEHMMH HHM IIOCaJOBUMU oOco0aMM Horo cekperapiaTy 3 NHUTaHb
3armo0iraHHs Ta YCYHEHHS IOpPYIIEHh 3aKOHOJABCTBA IPO 3aXUCT TEPCOHANBHUX JIaHUX.
@®i3uyHi 0cOOM - MIINPUEMIN, y TOMY YHMCHI JiKapi, SKI MaloTh BIIMNOBIIHY JILEH3II0,
aJIBOKaTH, HOTapilyCH OCOOHMCTO 3a0e3NeuyloTh 3aXHCT MEPCOHATbHUX JIaHUX, SIKHMU BOHHU
BOJIOJIIFOTB, 3T1THO 3 BUMOTraMu 3akoHy (cT. 24 3Y “IIpo 3aXuCT nepcoHaIbHUX JaHUX ).

Y pa3i mopymeHHs 3000B’S3aHHS HACTalOTh MPABOBI HACIIIKH, BCTAHOBIIEHI
JIOTOBOPOM 200 3aKOHOM, 30KpeMa: HPUIIMHEHHS 3000B’S3aHHS BHATIIOK OJHOCTOPOHBOI
B1JIMOBH BiJl 3000B’sI3aHHS, SIKIIO 11€ BCTAHOBJIEHO JOTOBOPOM ab0 3aKOHOM, a00 pO3ipBaHHS
JIOTOBOPY; 3MiHa yMOB 3000B’SI3aHHS, CIJIaTa HEYCTOWKH; BIAIIKOAYBaHHS 30UTKIB Ta
MopanmbHoi mkomu (ct. 610 IIK Vkpainum). 3akoHOM He TmepeadadeHa MOKIUBICTh
OJTHOCTOPOHHBOI BiJIMOBH BiJ] JOTOBOPY Y BUIAJKY MOPYIIEHHS 3000B’3aHHS 100 3aXUCTY
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MEPCOHAIbHUX JaHUX, TOMY JAaHUH IpaBUN HACTIIOK MOPYIICHHS 3000B’sI3aHHS MOXKE OyTH
3aCTOCOBAHMM JIMILIE y BUMAJIKY, KOJHM CaMi CTOPOHH TIPO 1ie JOMOBIISATECS y norosopi. [lono
3MiHH, PO3IpBaHHS JOTOBOPY 3a PILIEHHSM CYy, TO CIiJ 3ayBaKUTH, III0 BOHO 31HCHIOETHCS
HA BUMOTY OfHI€E] 13 CTOpIH Yy pasi ICTOTHOrO TMOPYIICHHS JIOTOBOPY JAPYroi0
croponoto (ct. 651 LK Ykpainn). Braxkaro, mo (axt nopymeHHs: 3000B’s13aHHS PO 3aXUCT
NEPCOHATBHUX JAHUX € ICTOTHUM MOPYIICHHSM JIOTOBOPY, AOCTATHBOIO IMiJCTABOIO IS
pO3ipBaHHs JOTOBOPY. 3TIHO YMHHOTO 3aKOHOJIABCTBA HEYCTOMKA SIK CHOCIO IMBUIBHO-
NPaBOBOI BIAMOBIJATBLHOCTI 3a MOPYIICHHS IpaBa Ha 3aXUCT MEPCOHATBHUX JaHUX MOXKIUBA
JMIIe, KOJIM BOHA MependadyeHa B JOroBopi. 3 METOI0 3aXUCTY 1HTEpeciB CTOPOHH JOTOBOPY,
npaBa SKO1 MOPYIIEH] y 3B’SI3Ky 3 HEMPABOMIPHUM BUKOPUCTAHHAM ii NEPCOHATBHUX JaHHX
IHIIIOKO CTOPOHOIO JOTOBOPY, CIIIJI MEpe0aYnTH 3aKOHHY HEYCTOHKY Yy po3Mipi 4 BIJCOTKIB
BiJl 3arajbHOro piuHoro oO0iry 3a mnonepeanii ¢inancoBuit pik. IlincraBamm s
BIJIIKOIYBaHHS 30MTKIB, MOPAJIbHOI IIIKO/IM €: HEHAJIeKHE BUKOHAHHS 3000B’sI3aHHS; 30UTKH,
MopaJibHa IIIKO/1a; TPUYUHOBHIA 3B’ 30K; BUHA.

OTxe, BUNHEHHS IPABOYUHIB y cdepi eNeKTPOHHOT KOMEPIIil 3yMOBIIO€ HEOOX1THICTh
BUKOPUCTAHHS TMEPCOHATBHUX HaHUX Tpo ocoly  (koHTpareHta). lle kondineHmiiiHa
iH(dopMmallis, sSKa MOXE BHUKOPHUCTOBYBAaTHCS Y BHIAJKaX, Mepen0adeHUX 3aKOHOM abo
JIOTOBOPOM. YMOBaMH BUKOPUCTaHHS MEPCOHAIBHUX JaHUX €: BUKOPUCTAaHHS MEPCOHAIBHUX
JAHUX JIUIIE 3 METOI0 HAJIEKHOTO BUKOHAHHSI IOTOBOPY; 3A1HCHEHHS Tepeayi MepcoHaIbHIX
JAaHUX TPeTIM oco0aM JIMIIe 3a 3TOJ0K OCOOHM; KOHTPOJIb OCOOM 3a BHKOPHCTAaHHIM
MEPCOHANBHUX JAaHUX MICHs YKIAAEHHS JO0ToBOpY a00 HaJaHHS 3roJyd Ha BUKOPUCTAHHS
TpeTiM 0co0aM; BUKOPUCTAHHS MEPCOHALHUX JAHUX 32 YMOBU CTBOPEHHS YMOB JUISI 3aXUCTY.
3 METOI0 TMOCWJICHHS TapaHTIl HaJeXHOTO 3aXHUCTYy IMEPCOHAIbHUX IaHHMX JAOLIIBHO Ha
3aKOHOJIAaBYOMY piBHI mepeadauynTH, IO TOPYIICHHS 3000B’sI3aHHS TPO  3aXHUCT
NEPCOHAIBHUX JAHUX € ICTOTHUM TMOPYIICHHSIM JOTOBOPY, BIAMOBIIHO JOCTaTHHOIO
iICTABOIO JUTSl PO3ipBaHHS JIOTOBOPY; a TAKOXK 3aKOHHY HEYCTOMKY y po3Mmipi 4 BiJICOTKIB BiJ
3araJlbHOro piuHOro 00Iry 3a rnomnepeaHii piHaHCOBUI piK.

Bonkoea /lapia €szenigna,
ooyenm Kageopu KOHCMUMYYIiHO20 Npasa
Hayionanvnoeo ynieepcumemy « Odecvka 1opuouyHa akaoemisny
Kanouoam 1opuouyHux Hayx

€BPOIEIAIIISI CTBOPEHHS TA JISSJIBHOCTI TPOMAJICBKHAX
OPT'AHI3AIIIN B YKPATHI: OCHOBHI JOCSIIT'HEHHSA

Ha cyuacHomMy etami 3akoHM YKpaiHM Npo TpOMaJChKi oOprasizamii MOKHA
KJacuGiKyBaTH B 3aJIeXKHOCTI BiJ] IpeIMETa MPAaBOBOT0 PETYNIIOBaHHS Ha 3aKOHU 3arajbHOT0
Ta CIELIAIbHOTO XapaKTepy.

€IMHUM 3aKOHOM 3arajlbHOTO XapakTepy Mpo rPOMaJIChKi OpraHizaiii, micias BTpaTH
yuHHOCTI 3akoHOM Ykpainu «IIpo o6’eqnanns rpomansn» (1992 p.), € 3akon Ykpainu «lIpo
rpomazichKi 06’ eaaanHsm (2012 p.). Ix mopiBHANBHUI aHAN3 BKa3ye HA HAABHICTH TEHJEHIIii
yHi(ikamii 3aKOHO/JAaBCTBA MPO I'POMAJCHKI OpraHizauii 3 HUBUIBHUM 3aKOHOAABCTBOM. Lls
TEHJIEHIIISl MTPOCTEXKYEThCSI B Te3aypyci 3akoHy «IIpo rpomanceki 00’€HaHHSA», a TAKOXK B
Horo HopMmax, II0 PpErVIaMEHTYIOThb YTBOpPEHHS Ta (YHKIIOHYBaHHA TI'POMAJCHKUX
oprasi3arii.
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Tenaeniiss HaOMMKEHHS HOPM KOHCTUTYIIIHHOTO 3aKOHOJABCTBA MPO T'POMAJCHKI
oprauizauii /10 UUBUIBHO-TIPABOBUX HOPM 3 METOI0 BHKOPHCTAHHS Ui perjaMeHTarlil
YTBOPEHHS 1 AISUTBHOCTI TPOMAACHKHUX OpraHizaiiid [[uBiIbHOTO KOJEKCY MOXKEe OyTH OIliHEHA
SK MO3UTHBHA Ta TaKa, IO BianoBigae OyHIaMEHTAIbHUM IPUHIUIIAM CTATyCy HEYPSIOBHX
opranizaifiii B €Bporii, IpUHHATAM Y9aCHHKaMHU 0araTOCTOPOHHBLOI 3yCTpidi, OpraHi3oBaHOL
Panoro €Bponn 5 nmunas 2002 p., i3 IlosicHIOBAJIBHUM MEMOPaHIYMOM JO HHUX, @ TaKOX
Pexomenmamii Komitery MinicTpiB Pagu €Bponu nepkaBaM-4wIeHaM IOJ0 ITPABOBOTO
CTaTycy HeypsaoBux oprasizaiiii y €spori Noe CM/Rec(2007)14.

BapTo Takox migKpeciWTH, MO0 caMa HasBHICTb B YKpaiHi 3aKOHY 3arajJbHOTO
XapakTepy Mpo rpOMaJChKi OpraHizauii BiJIOBiJa€ TaKUM €BPONEHCHKUM CTaHIApTaMm IO
rpoMajicbki  opranizamii, sk @yHZaMeHTaIbHI mnpuHOUNK Ta Pekomenmamii  Ne
CM/Rec(2007)14. Crmin 3ayBaxkuTd, M0 oOOWABa JOKYMEHTH MAalOTh 3arallbHUH Ta
PEKOMEHIAIIMHAI XapaKTep.

Ha mincrai anamizy 3micty Pexomenpamii 139 (2003) IlocriitHoi koH(epeHmil
MicIeBUX 1 perioHanbHUX Bian €Bpornu Panu €Bpornu «Heypsimosi opranizaiii 1 miciesa Ta
perioHanbHa JIEMOKpATish» BapTO PE3IOMYBATH: 1€ €BPOIEHCHKUI CTaHIApPT MPO TPOMAJICHKI
oprasizaiii, rapMoHi3ailis 3 SKHM 3aKOHOJIaBCTBa YKpaiHU MPO TPOMAJICHKI Oprasizaiii €
NEPCHEKTUBHOIO TICs TOTO, SIK HAa YEepProBOMY eTalli €BpoiHTerpamii Oyae paTudikoBaHO
HU3KY €BPONEHCHKUX TOKYMEHTIB PO OCOOUCTI Ta MOJIITUYHI paBa JIIOAUHU.

[lepexoasium 10 TPYIH 3aKOHIB CIIEI[IAJIbHOTO XapaKTepy Mpo rpOMaJIChKi opraHizarii
CJIiJ 3a3HAUUTH, L0 JI0 TX YKcia Hapa3i HaJlIeKaTh 3aKOHU YKpaiHH:

- «IIpo ocHOBHU coIiaIbHOT 3aXHIEeHOCTI iHBATIAIB» (1991 p.),

- «IIpo cBoboxay coBicTi Ta peniriitHi opranizamii» (1991 p.),

- «[Ipo 3axmct npas cioxkuBadisy» (1991 p.),

- «IIpo HayKOBY 1 HAYKOBO-TE€XHIUHY IisUIBHICTHY (1991 p.),

- «[Ipo ¢iznuny KyapTypy i ciopt» (1993 p.),

- «IIpo npodeciiiHux TBOPUMX MpaliBHUKIB Ta TBOpUi criikuy» (1997 p.),

- «IIpo MonoakHI Ta AUTSU1 TpoMaJichki opradizamii» (1998 p.),

- «IIpo nmpodeciiini cinky, iX npaBa Ta rapasrtii gisuibHOCTI» (1999 p.),

- «IIpo GrnaroniifHy AisIBbHICTH Ta OaroAiitHi opranizamii» (2012 p.).

[Tpu iX mochimkeHH1 BUSBIEHO TEPMIHOJOTIYHHMA Ta 3MICTOBHUN HE30Iir HU3KH HOPM
UX akTiB 3 NoJIoKeHHsAMU 3akoHy «IIpo rpomazaceki 00’eqHanHs». KoHcTaroBaHo, 110
noAiOHUN MiAXiA [0 peryiaMeHTalii yYTBOPEHHS Ta (YHKIIIOHYBaHHS TPOMAJCHKUX
oprasi3zaliii Ma€e cBOi KOpeH1 B paJIiHCbKOMY MUHYJIOMY, Ta 3allpOIIOHOBAHO B1JIMOBUTHUCH B1J
CHeIiaIbHUX 3aKOHIB Ha KOPUCTh 3aKOHIB 3arajlbHOTO XapakTepy (TOOTO Ha KOPUCTh 3aKOHY
Vkpainu «lIpo rpomanceki 00’emHaHHs» Big 22 Oepesns 2012 p.). Ilpomnoswuris
chopmynboBaHa 3 orJisAy Ha Te, o Pekomennarist Ne CM/Rec(2007)14 Ta @yHnaMeHTalbHI
NPUHIIMIIA MAlOTh 3[eOUTBIIOr0 3aralbHUM Xapaktep. BunsaTkOM € mnumie €Bpormeiichka
KOHBEHIIIS NP0 BHU3HAHHS IOPUIUYHUMU 0COO0aMU MIKHApPOJHUX HEYpSAJOBHX Oprasizariil
1986 p.

Takum YmHOM, Ha Cy4yacCHOMY €Talll CIOCTEPIraeThcs Maike TMOBHAa BIAMOBIAHICTH
€BPOMENWCHKUM CTaHAapTaM peKOMEHIaliiHOro XxapakTepy 3akoHy Ykpainu «IIpo
rpoMajcbki o0’emHaHHs» Bim 22 Oepe3ns 2012 p., Ta meBHa HEBIAMOBIAHICTH UM
CTaHaapTaMm, Tak caMo sk 1 3akony «IIpo rpomaachKi 00’ €THAHHSY, CIEIlaTbHIUX 3aKOHIB PO
TPOMAJICHKi opraHizaiiii.
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TI'anyc Onena Onexcanopisna,
ooyenm Kageopu KOHCMUmMyyiuHo2o, aOMIHICmMpamueHo2o ma Qinancosoeo npasa
XmenvHuybKko2o yHisepcumemy ynpasiinisa ma npasa imeri Jleonioa FO3vkosa,
KaHouoam 1opuoudHUxX HayK, OOYeHm

KOHCYJIBTAIIII 3 TPOMAJCBKICTIO SIK ®OPMA BE3IIOCEPEJTHbOI
YUYACTI TEPUTOPIAJIbHOI TPOMAJIM Y BUPIIIEHHI IUTAHb
MICHEBOI'O 3HAYEHHA

Koncynpranii 3 rpoMaacekicTio € ¢popmamu Oe3nocepeHboi ydacTi TepUTOpiaIbHOT
IrpOMaJy y BUPIIIEHH] IMUTaHb MICIIEBOIO 3HAYEHHS, SIKI IPOBOAATHCS 3 METOIO 3a0e3MeYeHHs
y4acTi WIEHIB TePUTOPIaIbHOI rPOMAIM Y BUPIIICHH] MUTaHb MIiCLIEBOTO 3HAYEHHS, HAaJaHHS
iM MOKJIMBOCTI JUIsl BUTBHOTO JOCTYIYy A0 iH(OpMAIii PO MisUIbHICTh OPraHiB MiCIIEBOTO
CaMOBPSIIYBaHHS, iX IMOCAI0BHUX 0Ci0, 3a0e3MeveHHs TIaCHOCTI, BIIKPUTOCTI Ta MPO30POCTI iX
misutbHOCTI [1, €. 136-137].

Koncynpranii 3 rpoMajachKicTIO TPOBOIATHCS Yy (opMi MmyOIiYHOTO TPOMAICHKOTO
obroBopenHst (6e3nocepennsi popma) abo BUBYEHHS TPOMAJCHKOI AYMKHU (OMOcepeaKoBaHa
dbopMa), y TOMYy YUCITI IUISIXOM IPOBEICHHS OMIMUTYBAaHHS Yepe3 BeO-CailT MiCIIEBOT paju.

[IpaBoBe perynroBaHHS KOHCYJIbTAIM 3 TPOMAJICHKICTIO MICLIEBl paju 3IHCHIOIOTH Y
CBOIX pimeHHsX. Tak, MopsAA0K MpoBeaeHHS XMEIbHUIIBKOIO MICHKOIO Pa/Ior0 KOHCYIBTAIlIH 3
IPOMAJCBKICTIO perynoeTbcss [nmaBoro 2.7 CraTyTy TepUTOpiaibHOI TpOMaaud MicTa
XMeNbHUIBKOTO, 3aTBepkeHoro Pimennsm XMenpHHIIBKOT Micbkoi paau Big 31.05.2017 p.
Ne 5 [2]. IlpoBeneHHs e-KOHCYabTalid XMEJIbHUIBKOI MICBKOIO PaJoK PETyIHEThCS
Pimennsam XmenpHHIbKOT Mickkol pamu Bim 14.12.2018 p. Ne 20 «IIpo 3arBepikeHHs
[Topsinky  HpoOBeAEHHS ~ €IEKTPOHHUX  KOHCYNbTallli Ta  ONWUTYBaHHA B MICTI
XwmenbHuIpKomMy» [3].

B 000B’s13k0BOMY MOPSAJIKY HPOBOJATHCS KOHCYJbTAllil 3 IPOMAJCHKICTIO y (opMi
nyOIIYHOTO TPOMAJICBKOIO OOTOBOPEHHS I10/I0: IPOEKTY MICIEBOro OOJKETY, BHECEHHS
3MiH /10 HBOTO Ta 3BITIB NP0 HOro BUKOHAHHS; NMPOEKTIB PErYIATOPHUX AaKTiB; MPOEKTIB
porpaM CoLialbHO-€KOHOMIYHOTO 1 KYJIbTYPHOI'O PO3BUTKY, 1HIIMX LIJILOBUX (DIHAHCOBUX,
COLlIIbHUX, EKOJIOTIYHMX Ta IHIIMX Hporpam; npoekTy CTpaTeriyHoro riaHy po3BUTKY cela,
CeJMINa, MiCTa; MPOEKTiB HOPMAaTUBHO-TIPABOBUX aKTiB, MPUHHATTS SIKHX MOXE BIUTMBATH Ha
CTaH HaBKOJIMUIHBOTO TPUPOAHOTO CEPElOBMINA; MPOEKTIB pillleHb MICLEBOI pajwu,
BHKOHABYOT'0 KOMITETY Ta IHIIMX OpPTraHiB MICIIEBOTO CAMOBPSIIyBaHHS, SIKUM Iepe10avaeThCsl
BIUIMB Ha NPUPOAHO-3AMOBIAHI 30HMU, MPHOEPEkHI CMYIH, 30HM 3€JIEHHUX HacaJKECHb
3arajlbHOr0 KOPUCTYBAaHHS Ta IHIII TNPUPOJOOXOPOHHI O00’€KTH; TMPOEKTIB CTaTyTy
TEPUTOPIATILHOT TPOMAJN Ta BHECEHHS 3MIH JI0 HbOTO; MUTaHb JOOPOBLILHOTO 00’ €IHAHHS
rpomaj abo MNpHETHAHHA A0 00 €HAHMX TEPUTOPIATBHUX TPOMAZ y MeKax YHMHHOTO
3aKOHO/ABCTBA; 3MIHU TapU(PiB Ha KUTJIOBO-KOMYHAJIbHI MOCIYTH, BIIHOCHO SIKUX PIIICHHS
YXBaJIIOIOTh OPIaHU MICIIEBOI'O CaMOBPSAYBaHHS; 3MIHM Tapu(iB Ha MPOI3] Y TPOMAJACEKOMY
TPAHCIIOPTI; MPOEKTIB PIllIEHb MICHKOI paJy MPO BCTAHOBJICHHS a00 3MIHY MICIIEBHX MMOATKIB
Ta 300piB; NMPHUCBOEHHA IOPUAMYHUM Oco0aM Ta 00’€KTaM IpaBa BIIACHOCTI, SIKI 3a HUMHU
3aKpirieH1, 00’ eKTaM MpaBa BIACHOCTI, K1 HajuexaTh (PI3MIHUM ocolam, iMeH (TICEBIOHIMIB)
¢bi3uuHuX 0Ci0, IOBIIEHHUX Ta CBATKOBUX JIaT, HAa3B 1 IaT ICTOPUYHUX MOMAIM TOIIIO.

Koncynpranii 3 rpomMajacekicTio y Gopmi myOIiyHOTO IpoMaJChbKOro OOTrOBOpPEHHS
nepeadavaroTh OPraHizalilo 1 MPOBEIEHHs PI3HOMAHITHUX MyOIIYHUX 3aX0/iB: KOH(EpeHLiH,
dbopyMmiB, TPOMAJICEKUX CIyXaHb, 3acijaHb 3a KPYIJUM CTOJIOM, 300piB, 3ycTpidueil, Hapaja 3
IPOMAJCHKICTIO; Tene- abo paaionebariB, [HTepHeT- Ta Bigeo-KOH(EpeHIiH, eIeKTPOHHUX
KOHCynbTamii. JomatkoBo y pamMkax MyOJIYHOTO TPOMAJCHKOTO OOTOBOPEHHS MOXKYTh
IPOBOJIUTHCH 3aCiTaHHS TPOMAJICBKUX pal.
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EnextpoHHi KOHCynbTalii € OJHUM 13 BUIIB KOHCYJIbTAIllH 3 TPOMAJCHKICTIO, SKI
NOJISTAIOTh 'y 3aJy4eHHI OpraHaMU MICIIEBOTO CAMOBPSIYBAaHHS WICHIB TEPUTOPIaIbHOT
TPOMAJIM JI0 Y4acTi B pO3poOIli Ta MPUUHATTI MOJITUYHUX PIllICHb NUISXOM HaJaHHS BJIACHHUX
MPOTO3HULIH 1 «3BOPOTHOTO 3B’A3KY» Yepe3 BUKOPHCTAHHS CIENiaJbHO CTBOPEHHX UIS I[HOTO
oHJIaH-TIaThopM abo x uepe3 odimiliHi BeO-CAaTH YW CTOPIHKM OpraHiB MICIIEBOTO
CaMOBPSITyBaHHS B COIIIAJIBHUX MEPEexkax.

BinnosigHo no I[lopsaky mpoBeneHHS €1eKTPOHHUX KOHCYJbTAllM Ta ONMUTYBaHHS B
MicTi XMenbHUIILKOMY» [3] KOkHa ocoba sika nocsaria 14-pidHOTO BiKY, € TPOMAISTHUHOM
VYkpainu, rpOMaJsiHUHOM 1HIIOT KpaiHu abo k € 0co00r0 0e3 rpoMaJsHCTBA, Ha 3aKOHHUX
mijcraBax nepedyBae y Mekax Micta XMENbHHUIBKOTO Ta B 3aKOHHUH CIIOCiO MOXe
MIATBEPIUTH 1IeH (aKT, MOKE B3ATH Y4acTh a00 1HIIIFOBATH €-KOHCYJIbTAIIIO.

Jlo mpuKIiagy B cTaTyTaxX iHIIMX TEPUTOPIaIbHUX IPOMaJ]l BUMOTH HIOAO YYACHHKIB €-
KOHCYJIbTAIN € OiIbIn kopcTKUMH. B MicTi 30apax kokHa ocoba sika jocsria 18-piaHoro
BiKy, € TPOMaJJIHHHOM YKpaiHU, TPOMaIsHUHOM iHIIOI KpaiHu abo X € ocoborw 0e3
rPOMa/ISIHCTBA, HAa 3aKOHHHX IiJCTaBaX IepeOyBae y Mexax MICTa Ta B 3aKOHHUU cIociO
MOYKE TIATBEPIUTH 1eH (HakT, MOXKE B3ATH ydacThb a0O IHIIIIOBATH €-KOHCYJbTAliio [4].
AHaJorivHi mojoxeHHs MicTAThCs B [lonoxkeHHI mpo eleKTPOHHI KOHCYNbTallili B 00’ eTHaHI!
TepuTopianbHiil rpomani OpixiBchKoi MichbKOT paau [5].

E-xoncynbraiii npoBoasThCs y hopMi:

1. EnexkTpoHHOrO ONMWUTYBaHHS — II€ MPOBEACHHS ONWUTYBAaHHS 3aJis1 BUSBICHHS
rpOMaJICbkoi AYMKH 3 TIUTaHb, BIJHECEHHUX [0 BiJIaHHSA MICIIEBOTO CAMOBPSIyBaHHS.
EnexTpoHHe ONMUTYBaHHS MOXe MaTh fK Hpocty ¢opmy (NeBHA KIIBKOCTI MUTaHb 13
3aKpUTUM TEPETTIKOM BapiaHTIB BIAMOBIACH, ONUTYBaJIbHUK 3 OAHUM BapiaHTOM BiJIOBIAI, 3
JIeKiTbKOMa BapiaHTaMH BIINOBIil) TaK i CKIaAHY (opMy (OMHUTYBAJIBHUK 3 MOXKIUBICTIO
penaryBaHHSIM BIJINOBIJCH; 3 HANAIITYBAHHSAM JAiana3oHy 0ajiB OliHKU a00 peHTHHTYBaHHS).

2. EnexTpoHHOI KOHCYNBTaIlli 3 TPOMAJCHKICTIO — 1€ ONPHIIFOJIHCHHS IPOIIO3HUIIii
[IOJI0 BUPINIEHHS T[IEBHOTO TMHUTAaHHS 3 MOXJIMBICTIO KOMEHTYBaHHS y4YaCHHUKaMHU e-
KOHCYJIbTAIlll Ta BHECEHHSIM BJIACHUX KOMEHTAapIB.

3. EnekTpoHHOro OOroBOpEHHS HOPMAaTHBHO-TIPABOBOIO aKTy — 1€ ONPUIIIOAHEHHS
MIPOEKTY HOPMATUBHO-TIPABOBOTO aKTy OpraHaMH MICIIEBOTO CaMOBPSIYBaHHS 3 MOKJIMBICTIO
KOMEHTYBaHHS JOKYMEHTY Y4aCHUKaMH €-KOHCYJbTAIlii Ta BHECEHHSM BIaCHHUX KOMEHTApIiB.

[lincymMoByrouM BapTO 3a3HAYMUTH, 110 OCKUIBKM KOHCYJbTAlil 3 I'POMAaJCHKICTIO B
[IJIOMY, Ta €JIeKTPOHHI KOHCYJIbTAIIIl 30KpeMa, € HOPIBHAHO HOBOIO IIPAKTUKOIO B YKpaiHi, TO
HE BCl TepUTOpialbHI IPOMaJN BOPOBAAWIN IX B CBOIO JISUIbHICTh. TOMY Hapasl BaKJIMBO
pPO3pOOUTH METONWYHI pEeKOMEHJAIlll CTOCOBHO BIPOBA/KEHHS MEXaHI3MIB iX peamizaliii.
Cepen HenoJiKiB NMPOBEACHHS KOHCYJIbTALI 3 I'POMAJCHKICTIO XMEIbHHUIBKOIO MiChKOIO
pazol BapTO BIAMITUTH HEAOCTAaTHE BHUCBITICHHS Ha odimiiiHoMy BeG-caiiTi rpadikis
MPOBEJICHHS KOHCYNbTAIlii 3 TPOMaJCHKICTIO Ta 3BITIB 3a iX pe3yibTaTaMu TOIIO.

Cnucoxk BUKOPUCTAHUX JIAKepeJI:

1. [anyc O. O. Ilomsarrs Tta Buaun ¢opMm Oe3moceperHbol ydacTi UJICHIB
TEPUTOPIATLHOI TPOMAJN y BUPIMICHHI MUTaHb MICIEBOrO 3HAuUEHHS. MyHiyunaivHe npaso
VYkpainu : naBuanpuuil nociOHuk. Konexktus aBTOpiB : 1.10.H., mpodecop O. M. byxaneBuu
(po3min 8, § 9.4.), n.10.H., mpodecop C. I'. Creuenko (po3ain 1), n.10.H., goneHt L. JI. Camcin
(§ 11.2., § 11.4.,, § 11.5.), k.10.H., nortenT A. M. IBanoBceka (§ 2.1., § 2.2., § 2.3., § 11.3.),
K.10.H., goueHT L. JI. JIutBunenko (§ 2.5., § 4.8., po3nin 6), k.10.H., goueHT L. I1. Cropoxyxk (§
2.4, § 9.3., poznain 12), k.fo.H., noueHt O. O. I'anyc (§ 2.6., § 4.1.,§4.2.,§4.3.,§4.4.,§4.5,
§4.6.,§47.,§10.1.,, § 10.2, § 10.3., § 10.5), x10.H. I. B. Puxyk (po3ain 3, po3zin 5), cT.
Bukiamad A. M. Toxkap (§ 7.1., § 7.2., § 9.1., § 9.2., § 10.4.), ct. Buknagau M. 3. bepmrox (§
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7.3., § 11.1.) / 3a 3ar. pen. AOKTOopa IOpUAWYHUX HayK, npodecopa byxanesmua O. M.
Xmenpautpkui: [omirpadicr-3, 2019. 440 c.

2. [Ipo 3arBepmkeHHs HOBOi penakuii CTaTyTy TepUTOpiadbHOI I'POMAAU M.
XMenpHUIBKOTO : PimenHss XMenpHHUIBKOI Mickkoi paau Bix 31.05.2017 p. Ne 5. URL :
https://khm.gov.ua/uk/content/statut-terytorialnoyi-gromady-m-hmelnyckogo

3. [TIpo 3arBepmxenns Ilopsaky mpoBeneHHsS €IEKTPOHHUX KOHCYNbTAIii Ta
ONUTYBaHHS B MiCTI XMeNbHUIIbKOMY: PimenHs XMenbHUIIBPKOT MiChbKO1 paau Bix 14.12.2018
p. Ne20. URL: https://khm.gov.ua/uk/content/pro-zatverdzhennya-poryadku-provedennya-
elektronnyh-konsultaciy-ta-opytuvannya-v-misti-0

4. [Tonoxenns «IIpo enekTpoHHI KOHCYNbTAIll Ta ONMUTYBAHHS B MiCTi 30apax.
URL: https://www.zbarazh-rada.gov.ua/wp-content/uploads/2019/02/Proekt_e-
konsult_na_28-02-19.pdf

5. ITpo ITonoxeHHs PO eJIEKTPOHHI KOHCYJIBTAIlll B 00’ € JHAHIA TEPUTOPIaTbHII
rpomani OpixiBchbKoi MichbKOi pamu: PimeHHs BHKOHaBYOro Komitery OpiXxiBChKOT MiCBHKO{
paau BIJI 24.04.2019 p. No 174. URL:
http://ormr.gov.ua/elektronni_konsultatsii_z_gromadskistiu/

I'epacumenxo Onena Bikmopiena,
ooyenm Kageopu eKOHOMIKU Ma MEHEONCMEHMY
JIvgiscvrko20 HayionanvHoeo yHieepcumemy imeni leana Ppanka,
Kanouoam eKoHOMIYHUX HAYK, OOYeHMm

I'APMOHIBALIA BITYN3HAHOI'O 3AKOHOJABCTBA OO CTBOPEHHSA
CIILIBHUX IIIHHOCTEM 3 TIPABOM €BPOINEMCHKOI'O COI03Y

VYkpaiHa Bxke 3poOuia mepill KpOKM Ha NUIAXY ajanTainii 3aKOHOAABCTBA JI0
€BPOMNENCHKUX CTaHJApPTIB BIANOBIAHO 10 Yroau mpo acouianito. Hama nepkaBa B3siia Ha
ce0e 1Ty HU3KY 3000B’s13aHb, Y TOMY YHCII1 1010 TapMOHI3allii 3aKOHOAABCTBA, 10 PETYITo€e
HiANPUEMHUIIBKY NisTbHICTh. Binrak, 11e cTOCYeThCS 1 PEryiioBaHHS INPOLECY CTBOPEHHS
CIJIBHUX I[IHHOCTEH O13HECY, Iep:KaBH Ta CYCIIIbCTBA.

Yroaa mpo BiIbHY TOpriBiio 3 €BporneicbkuM COI030M BIIKpHIIa HOBI MOMJIHBOCTI
JUISL eKCIIOPTY YKpaiHChbKOI MPOMUCIIOBOI mpoaykuii. 3a 1eil yac Ykpaina npuiinsna 5105
HalllOHAIBHUX cTaHapTiB. TakuMm unHOM, Tenep 91% HOpM rapMoHi3oBaHi 31 cTaHAapTaMu
€sponeiicbkoro Corozy [1].

VYkpaiHa MOBHHHA BUKOHATU BEJIMYE3HY pOOOTY 3 rapMOHi3allii CBOr0 3aKOHOAABCTBA
Ta CTaHJApPTIB 3 €BPONEUCHKUMH. 3a OILIIHKAMHU EKCIEpTiB, HAJIEKHUTh MEepepoOUTH MOHAL
I’SITCOT TEXHIYHMX perjiaMeHTiB 1 npuitHatu moHaa 3000 HoBHMX cTaHiapTiB. Bukonana
poboTa 103BOINUTH ykiacTu 3 €BpomneiicbkuM Cor030M BIANOBIAHY YIrOAy, 3a SIKOIO BCl
JIOKYMEHTH 1 cepTH(IKaTH Ha CBOIO MPOJIYKIIII0 BUPOOHUK 3MOKE OTpUMATH B YKpaiHi, 1 0e3
OyIb-sIKUX J10IaTKOBUX MEPEBIPOK MPOIABATH ii B KpaiHaXx €BpOCOI03Y.

VYkpaiHCbKI BUPOOHMKM B OCHOBHOMY BIIEBHEHO TPHMMAIOTHCSI HAa BHYTPIIIHBOMY
PUHKY, aje Uil BUXOJY Ha €BPONEHCHKUN PHHOK MOTPiOHI HE JIMIIE HOBI CTaHAAPTH
IPOAYKIIil, a if HOBI CTAaHAAPTH MUCIICHHS.

SIk moka3ye JOCBi yKpaiHCHKMX KOMIIaHiHM, IO BXKE€ 3apa3 TOPryioTh B €Bpomi, HE
CIiJl OYIKyBaTH MHUTTEBOIO YCMIXy HaBITh 3 1HHOBALIWHOI Ta YHIKaJbHOIO MPOIYKIIIELO.
CTBOpeHHs BMi3HaBaHOTO OpeHIy — OJHAa 3 OCHOBHHUX YMOB €BPOMNEHCHKOiI TOProBOi
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npakTukd. Ha BigMiHY Bil pUHKY, HalpHKJIaA, POCIACHKOTO, ¢ 100pe OpeHI0BaHMI TOBap
MOX€E TOPOAMTH Macy KOHTpadakTy, KOHKypEeHTHa OOpoThOa 3 SKHMM HaiuacTime MpocTo
HEMOXJIUBA. [HIMHA cranaapT O6i3HEC-MHUCIEHHS], 10 SIKOTO J0BEAEThCS 3BUKATH YKPAaiHChKUM
Oi3HEecMeHaMm, 1ie BIACYTHICTh MPaKTUKH nepenoruiat. [Ipu xponiynomy nedinuti 000poTHHX
KOIITIB, XapaKTEPHOMY JJIsi BITYM3HSIHOTO Oi3HECY, HEOOXITHO HAJIaroJKyBaTH CHCTEMY
KpEeIUTYBaHHS MiIIPUEMCTB, 5K BIAMOBIIA€ CYYaCHUM YMOBAM.

['onoBHUM 3aBmaHHAM pedopmu € nepexia Bi oOTKINBOI i HEePEKTUBHOI CUCTEMH
000B’S3KOBHX JIepP’KaBHUX CTAHIAPTIB /0 €BPOINEHCHKOI MOJENI TEXHIYHOTO PEryIIOBaHHSA,
siKa 0a3yeThCs Ha 3aCTOCYBAHHI TEXHIYHHMX PErJIAaMEHTIB Ta JOOPOBIIBHOMY BHKOPHUCTaHHI
cranaapTiB. Takult mepexia BIAKpUBAE TOJATKOBI MOMIIMBOCTI JJisi Oi3HECY, OCKUTBKH 3HIMAE
00OMEXEHHSI 1070 PO3POOKH TOBAPIB Ta IMOCTYT.

EdexTuBHe BUKOHAHHS IMX BUMOT 3a0€3MeUnTh OE3MEKy Xap4OBHX TMPOAYKTIB Ha
BHYTPIIIHBOMY PHHKY Ta BIJKPHE MOXKJIMBOCTI BHXOJYy Ha CBITOBI pHHKH. YCIHiX
IMIUIEMEHTaIlli €BPONMEUCHKUX HOPM B YKpaiHi 3aJeKHUTh SK BiJ yBaru a0 JeTalei y
BTOPUHHOMY 3aKOHOJ/IaBCTBI, TaK 1 BiJl IKOCTI Ta MPO30POCTI POOOTH KOHTPOJIIOIOYOTO OPTraHy.
Ha npomy Haromocuinm ekcrepTy, IpeJCTaBHUKU rally3i Ta ypsAIAOBII ITiJl 4ac OOTOBOPEHHS B
VKpaiHChbKOMY KpU30BOMY Meia-1ieHTpi [2].

Ho 2017 poky HepxdiHmocayr He MIr MPOBOAWTH IUIAHOBI MEPEBIPKH CYO €KTIB
rocnojaproBanHs. Hartomicts, €Bpomnelicekuil Coro3 Mae OJHY 3 HaWKpallux Yy CBITI
pOLEAYp CTaHIAPTH3AIlil Ta KOHTPOJIO XapyoBUX MPOAYKTIB. CHUcTeMa po3po0iIeHa TaKUM
YUHOM, 110 €Bponeiicbka KoMicis KOHTPOIIIOE SKICTh KOHTPOJIIO B KpaiHaX-uleHaX, a BOHU —
e(eKTUBHICTb KOHTPOJIIO y BIIACHIH KpaiHi, €pEeKTUBHUI CAMOKOHTPOJIb ONIEPaTOPiB PUHKY Ta
po3noain 00OB'A3KIB MK HUMHU. ANanTailis 0 LUUX BHUMOI 3a0€3Me4YUTh Kpally sKICTh
Xap4YOBUX TPOIYKTIB Ha YKPAaiHCBKOMY PHHKY Ta JIOTIOMOXE YKpPaiHCBKUM BHPOOHHKaM
BUMTH Ha CBITOBI PHHKH, THM CaMHM JacTh MOXIMBICTb CTBOPIOBATH CIIUIbHI I[IHHOCTI
CycHiibCTBa y Tamys3i xapuyBaHHs. Ha ceoroani 280 ykpaiHChKUX MiJIPUEMCTB, Y TOMY YHCII1
98 BHpPOOHUKIB MPOAYKTIB XapuyBaHHS, MalOTh IpPaBO Ha eKCHopT A0 EBpomneicbkoro
Coro3y [3].

[Mpuitnsatuii y 2017 poui 3akoH Ykpainu «IIpo nepkaBHuil KoHTposb y chepi Oeznexn
Xap4YOBUX TPOIYKTIB» HAONIKAa€ YKPATHChKY CHCTEMY KOHTPOJIIO O €BPOIEHCHKIX
cranaapris [4].

Jlyxke BaXIMBUM Ui MIANPUEMCTB XapyoBOi MPOMMCIOBOCTI € Te€, 10 HEOOX1AHO
OOMEXUTH BXHMBAaHHSA TpaHC(ACTIB, HITPHUTIB, KOHCEPBAHTIB, 3aMiHHMKIB ILIYKpYy, COJi Ta
OapBHUKIB, @ TaKOX 3000B’A3aTH BUPOOHMKIB JE€TAIbHO Ta B YUTAHOMY BUIJISAI BKa3zyBaTH
IHTpe/li€HTH, TaK 1100 CMOXXMBAY 3HAB PO TE, 110 BiH KyINye. Y TOH kK€ 4ac HUHIIIHI BUMOTH
JI0 HITpaTiB, IIO0 3aCTOCOBYIOTHCS B YKpaiHi, MOXKYTh OyTH MOcia0yeHi, o0 BiAMOBiAaTH
crangaptam €Bporneiicbkoro Cor3sy.

OxpiM TOTO, 1751 BUpPIIIEHHS MUTaHb OE3MEYHOCTI Xap4OBUX MPOAYKTIB Ta 3aXHUCTY
NpaB CIIOXHMBAYIB JIep)KaBa MOBHHHA 30CEPEIUTH yBary Ha IOSICHEHHI HOBHX TPaBHJ Ta
MOTHBYBAaHHI HE3apEeCTPOBAHUX CYO €KTIB TOCHOJApIOBaHHS A0 peecTpauii. 3a AeIKUMHU
HiJpaxyHKaMH, OJIM3bKO MOJOBUHU CY0’€KTIB TOCIOapPIOBAHHS € HE3apEECTPOBAHUMH.

Jlana pedopma Mae BaXJIMBE 3HAYCHHS Ul CTBOPEHHS CHUIBHUX IIHHOCTEH, ajke y
TEXHIYHUX PErJIaMEeHTaX MICTATHCS BC1 HEOOX1HI BUMOTH IOAO0 OE3MEKH MPOAYKIIii, M0 B
CBOIO Yepry BIUIMBA€E Ha 37I0pOB’s Ta Oe3MeKy HaCelIeHHS.

Anamituku [Hopmamiiinoi kammanii Stronger Together BmeBHeHi: Ha mijacTaBi
NPURHATHX 3aKOHIB YKpaiHa MOBMHHA MpUOpaTH Bci Ay0irordi abo cynepedsuBi BUMOTH JI0
MPOJAYKIIil, TAPMOHI3yBaTH CBOi 3aKOHOJABCTBO Ta CTaHAAPTH IO BHUMOT E€BpOIEHCHKOTO
Coro3y. 3apa3 B YkpaiHi Aif0Tb HOPMH, KI HaiyacTille € 3acTapilMMU 1 cylepedaTh OJHa
OJTHIH.

27



Ile cTane cepii0O3HUM €JIEMEHTOM JEPETYJISALI1 1 MOMIMIIUTh 1HBECTHIIIHHUHN KiiMaT. A
3a OLIHKAaMU JOCHIJKEeHb, MPOBeAeHUX B €BporneiicbkoMmy Coro3i, rapMOHi3allisl TEXHIYHUX
perjJamMeHTiB IUJIKOM MOXE CHpHsITH cTabuibHOMYy 3poctanHio BBII na 2-5%, a 3
ypaxyBaHHSIM MPUIIIUBY iHBecTULiH — 10 10%.

[amoro cdeporo, sKa BIUIMBAE HA CTBOPEHHS CHIIBHUX LIHHOCTEH CYCIUIBCTBA, 1 1€
pOJIb AP KaBHOTO PETYIIOBAHHS TaKOX BaXJinBa, € chepa exororii. Bapro 3a3HaunTH, 1o
3aKOHOJIaBYl MiJCTaBH YTBOPEHHS HA MiAIPHEMCTBI OKpEMOi CIy)KOM €KOJIOTi4HOI Oe3IeKH,
HiAMOPAIKOBAHOT Oe3MOCepeIHbO KEPIBHUKY MIIPUEMCTBA, Y €KOJIOTIYHOMY 3aKOHO/IaBCTBI
VYkpaiHu 4iTKO HE BH3HAYCHI, HA BIJMIHY BijJ MIJACTaB JJI CTBOPEHHS CIY)KOM TOXKEKHOT
0e3mneKu uM cIyk0u OXOpOHH Ipalli.

VYkpaina Oyne BIpPOBAKYBaTH €BPONCHCHKHN JIOCBIJ 3MEHIIEHHS MPOMHCIOBOTO
3a0pyaHeHHs. BiamoBigHuii MeMopaHayM Mpo CHiBIpamio mianucaan Minekosnorii Ykpainu
Ta MIHICTEpPCTBO HaBKOJIMIIIHBOTO cepenoBuiia Himeuumnu. Y MiHekosorii 3a3Ha4aroTh:
NepIIOYEProBe 3aBJaHHS — aJaNnTyBaTd B YKpaiHi HaHKpamli JOCTYIHI TEXHOJIOTII Ta METOAN
kepyBanus (HIATM), ki Bxke qoBenu CBOIO €(peKTUBHICTh HA €BPONEHCHKUX BUPOOHMIITBAX.
[Ticns mporo oOILAIOTH PO3POOUTH 1 3aKOHOJABYI CTUMYJIHM JUJIsl BIPOBADKCHHSA iX Ha
yKpalHChKUX MiAnpuemMcTBax [5].

OTxe, epeBaXKHO 1HO3EMHI KOMMaHii pO3rIIAJal0Th CUCTEMY TEXHIYHUX PETJIAMEHTIB
VYkpaiHu sK BaXJIMBY NEPEUIKOAY ISl TOPTiBii Ta iHBecTulid. OqHak YkpaiHa Bxke 3poOuiia
mepmi KpOKH Ha NUIAXY ajanTaiii 3akoHOJABCTBA IIMOJO0 KOHTPOJIO SIKOCTI Xap4OBHUX
OPOAYKTIB JI0 €BPOMEHCHKUX CTAaHAAPTIB BIAMOBIAHO A0 Yroau mpo acouiamioo. [lns
JOTPUMAHHS BCIX BHMOI YKpaiHa Mae€ IIOBHOI[IHHO TIPAI[lOBaTH 3a BCiMa HOBUMH
craHgaptamu. Sk kaxyTh (axiBIli, BperyJIrOBaTH PUHOK MOXKHA 3a KOPOTKHWH 4ac, aje 0e3
3aI[iKaBJICHOCTI CaMoi JepKaBH 1€ MalKe HEMOXKIIHUBO.

EdexTiBHe BHKOHAHHS BCix BUMOr €Bporneiicbkoro Coro3y 3a0e3nednTh Oe3neKy
Xap4YOBUX TPOJYKTIB Ha BHYTPIIIHBOMY PHHKY Ta BIIIKPHE MOXIIMBOCTI BHXOJy Ha CBITOBI
PUHKH, 110 B CBOIO Yepry JO3BOJUTH Kpallle Peasli3oByBaTH CTPATETil0 CTBOPEHHS CHIIBHHUX
IIHHOCTEH B YKpaiHi.
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I'pywguncoxa Hamania Izopisna,
ooyenm Kageopu YyueinbHO20 Npasa ma npoyecy
JIvsiscvorko20 HayionanvHo2o yHieepcumemy imeni leana Ppanka,
KaHOuoam 1opuoudHux HayK

JAOTI'OBIP OPEHIM KUTJIA

JIOroBip OpEHIM KUTIIA € OAHUM 3 HAWOUIBII MOMIMPEHIMUX IUBUIFHO — MPABOBUX
JIOTOBOPIB SIKUM OmocepeaKoBYe BimHOCHHU KopucTyBaHHS. CtatTs 47 KoHcturymii Ykpainu
rapaHTye KO>KHOMY IIPaBO Ha JKUTIO. Jlep)kaBa CTBOPIOE YMOBH 32 SKHX KOXKEH T'POMAISTHUH
MaTHUMe 3MOT'y TOOYIYBaTH KHUTJIO, MPUI0ATH HOTO Y BJIACHICTH a00 B3sATH B opeHay. Ocoba,
sKa HE Ma€ 3MOTH NpUI0aTH KUTJIO y BIACHICTb, MA€ MPABO KOPUCTYBATHCS HUM Ha MpaBi
Haiimy [1, c.7].

Jloroip HaiiMy KUTJIAa Ma€ OaraTo CHUIBHOTO 3 JJOTOBOPOM MAHOBOTO HAWMY, MPOTE
B CHCTEMi JIOTOBOPIB IIOCijlae camocTiiiHe wMicue. JlaHuH JOroBip CHpsSMOBaHWN Ha
3a0e3MedeHHs TPOMAJISH JKUTIIOM 1 Ma€ CrieluQiaHuil mpeamer.

3rigHo 1o nonoxkeHs ctarti 810 LuBinbHOro Konekcy Ykpainu (mani K Ykpainu) 3a
JIOTOBOPOM HaiiMy (OpeH/M) >KUTJIa OJIHA CTOpPOHA — BJIACHUK JKUTJIA (HaliMO/1aBellb) Mepeaae
a00 3000B’s13y€ThCS MepeaTu IpYTiid CTOPOHI (HaliMaydeBi) KUTIO ISl IPOKUBAHHS Y HBOMY
Ha TCBHMI CTPOK 3a twiaty [2, ¢.198]. JlaHuii 10roBip, Ha CHOTOMAHIIIHINA JIEHb, MEPEBAKHO
YKJIaJIal0Th B IPUBATHOMY KHUTIOBOMY (DOH/II.

IcroTHEME yMOBaMu ISl IHOTO BUY TIPABOYMHIB € TPEAMET, LiHa Ta cTpok. OmHaK,
1€ TI YMOBH, OOOB’SI3KOBICTh SKMX BH3HAu€HA 3aKOHOJABIIEM, aJie B KO)KHOMY KOHKPETHOMY
BUMAJIKYy CTOPOHH, YKJIQJal0ud JOTOBip HaliMy JKWTJIA, MAlOTh MPAaBO i MOBHHHI Y3TOAUTH
OUTBILI UPIIUI MEepeslik yMOB JOrOBOpPY JUIsl pealizaiii cBOiX MpaB Ta TOYHOTO 1 TOBHOTO
BUKOHAHHS HOTO YMOB.

JIoroBip OpeH KHUTJa € Ka3yaJbHUM, OCKIIbKH 00O0B’3KOBOIO HOTO YMOBOIO € METa
YKJIQJICHHS. — JKUTIO MEePEeNacThCsl HallMa4yeBl TUNBKH JUIsi TPOXKHMBAaHHS B HboMy [3, ¢.52].
o0 mpeaMeTy JaHOrO JOrOBOPY, TO HUM € JKUTJO, SIKE Mepelae y KOPUCTYBaHHSA HOro
BJIACHMK. 3aKOHO/IaBU€ BU3HAUEHHS KUTIA MICTUThCS y cTtaTTi 379 LUK Vkpainu, mia Kutiom
¢bi13u4HOT 0cOOU PO3YMIETHCS KUTIOBUN OYAMHOK, KBapTHUPA, 1HIIE NMPUMILIEHHS, TPU3HAYEHI
1 mpUAaTHI Ui MOCTIMHOrO MpoKMBaHHSA B HUX. B cBoro yepry crarts 812 LUK Vkpainu
BU3HAYa€e MpeJMeT JOrOoBOPY HalMy JKHTJIa, a came, MPEeIMETOM JO0roBOpY HalMy >KHUTIA
MoOke OyTH MOMEIIKAaHHS, 30KpeMa KBapTupa abo ii yacTuHA, )KUTJIOBUHA OyauHOK abo Horo
yactuHa. [lepenik kxuTia B AaHil 3aKOHOJABYIM HOpPMI HE € BHYEPIHUM. 3aKOHOJABElb B
crarti 382 IIK VYkpainu nae BU3HaueHHS KBAPTUPH SIK 00’€KTa IMpaBa BIIACHOCTI, a came
KBapPTHPOIO € 130JIbOBaHE MMOMEIIKAHHS B KUTIOBOMY OYIMHKY, IIPU3HAYEHE Ta MPHIATHE IS
HOCTIHHOTO B HbOMY MpPOXHMBaHHA. SIK 00’€KT INpaBa BJIACHOCTI KBAapTHpa € 130JIbOBAaHUM
NPUMIIIEHHSM Yy OaraTokBapTUPHOMY OYAMHKY, TOOTO HE MOB’si3aHAa CIIJIBHUM BXOJIOM 3
IHIIMMU KBapTUpPaMu, NMpUMilIeHHSIMHU [4, ¢.643]. KBapTupa sik 00’€KT mpaBa Ma€ ILiJbOBE
NpU3HAYCHHST — Ui TOCTIHHOTO TpokuBaHHS. OCTaHHA € PI3HOBHIOM JKUTJIAa 32
3aKOHOJIABCTBOM YKpaiHU 1 MpU3HAYCHA [T MPOKUBAHHS, SIKE MOXKE OYTH SIK MOCTIHHUM TaK
1 THMYaCOBUM.

Takox mpeaMeTroM JOroBOpy HaiiMy KHTIa Moke OyTH 1 YacTWHA KBapTHUPH,
HaINpukiag KiMHaTa abo Jekuibka kKiMHAT. KiMHATOI0 € >KUTIIOBE MPHUMINICHHS, OOMEXEHE
CTIHAMHU BiJ MiAJIOTH JI0 CTeNi, Y KBapTHUPI, )KUTJIOBOMY OYJIMHKY, SIKE Ma€ BHXIZ Yy MICI
3araJlbHOr0 KOPHUCTYBaHHS 1 B SIKOMY 3T1JHO 3 JIIIOUMMH CaHITApPHUMU HOPMaMHU MOKJIMBE
oOaJHaHHA CHAJBHUX Micllb. SIKIIO HaliMoOJaBellb MepeJac B OpeHAY YAaCTHHY KBapTUPH,
HAIpUKIJIaJ, KIMHAaTy, OCTaHHS Ma€ BIAMNOBIIATH CAaHITAPHUM HOpPMaM 1 BUMOraMm Ipo
NPUIATHICTh AN MpoKuBaHHSA. HeoOXiMHO BiJ3HAYUTH, M0 B OKPEeMill KiMHATI MOXYTh
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CIIIJILHO MPOKUBATH MOAPYXOKS a00 omHa ocoba. Ha mpakTuili opeHay KiMHaTH ab0 4acTHHY
KBAPTUPH TPAKTYIOTh SK TMIACEICHHSA, IIe, SK TMpaBHJIO, BigOYyBae€ThCs OO BIIACHUKA
IIOMEIIKaHHS, OJHAaK Taka yMOBa 3HAYHOK MIPOIO BIUIMBAE Ha LIHY JOTOBOPY OPEHAM B
CTOPOHY i1 3MEHIIIEHHS.

HactynHuM BHIOM JXKHTJIA sIKE MOXE BUCTYNAaTH NPEAMETOM JIOrOBOPY Hailmy €
XKUTIOBUH OynuHOK abo #oro wactuHa. Crarrs 380 LIK VYkpainum Bu3Havae XHUTIOBHH
OyAMHOK $K OyHIBIIO KamiTaJbHOIO THILy, CHOPY/DKEHY 3 JOTPUMAaHHSIM BHMMOT,
BCTAHOBJICHUX 3aKOHOM, IHIIMMH HOPMAaTHBHO — MPAaBOBHMM aKTaMH, 1 MpHU3HAYCHA IS
MOCTIHOrO y Hili mpoxwuBaHHs [2, ¢.106]. JXXutnoBuii OyIMHOK IOBHHEH BiINOBiIaTH
TEXHIYHUM, CaHITAPHUM, IIOKEKHHUM, AapXiTeKTypHHUM Ta IHIIUM BHMOTaM. BaxiInBOIO
MepeyMOBOIO JUIsl peajizallii mpaBa Ha OYAIBHUIITBO JKHUTJIOBOTO OYIWHKY € BiJBEICHHS
3eMeNIbHOT JUISHKH JUIS TaKuX Lidel. 3akiHdeHud OyNiBHULTBOM KHUTIOBUN OYyIMHOK MOXeE
BUKOPUCTOBYBATUCh 3a IPU3HAYCHHSM TIUIBKM IICIsA MHpUHOMY 1 BBEIEHHA MHOro B
ekcruryararito. [licisi BBeIeHHS OCTAaHHBOTO B €KCIUTYaTallil0 BUHUKAE MPABO BIACHOCTI SIKE
nijusrae aep>kaBHiid peectpanii. OTpUMaBILIY BUTAT 3 AEP)KaBHOTO PEECTPY PEUOBUX IPaB Ha
HEpyXOM€ MaiHO BJIACHHK JXHTJIOBOTO OYAMHKY Ma€ NpPaBO PO3MOPSIKATHCA HHUM, SK TO
3[aBaTU B OPEH]y JUIsl IPO’KUBAHHS B HbOMY. B CcBOIO 4epry >kKMTiI0BI OyIMHKU NOIUISIIOTHCS
Ha JKUTJIOBI OyJMHKH CaJuOHOTO THITY Ta >KUTJIOBI OYAMHKH KBapTUPHOTO THITY Pi3HOT
nosepxoBocTi. IlomatkoBuii kojnekc YKpaiHM 00 €KTH KHUTIOBOI HEPYXOMOCTI MOALISE HA
Taki THIK: KUTJIOBHHA OyIWHOK, MpUOYAOBa 10 YKUTIOBOTO OYAMHKY, KBapTHpa, KOTEIK,
KIMHaTH B OaraTociMedHUX (KOMYHaJbHUX) KBAapTHUpPax, CaJOBHA OYyIMHOK Ta JavyHUI
OynuHOK [5, ¢.22].

SIKImo 3a JOroBOpPOM OpEHIM JKWiIa B HalM IepelaeThcsi YacTUHA >KUTIOBOTO
OyAMHKY, TO OCTaHHS MOBHHHA BiAMOBIAATH THM CaMHM BHMOTaM IO W KHUTIOBUN OYJAMHOK B
niioMy. 3a JOrOoBOpPOM HaiiMy >HTia IMOBMHHAa OyTH JOTpUMaHa OCHOBHAa BHUMOIa —
nepeanHs KUTIOBOr0 OyIMHKY ab0 HOTro YaCTHHU JJIsi TMPOKUBAHHS B HBOMY, SIK BXKE
3a3Hayalioch BUINE, NMPOKUBaHHSI Moke OyTH MOCTiMHHUM abo TumuacoBuM. [Ipu 31adi B
OpeHJy YaCTUHHU KUTJIOBOrO OyAMHKY HEOOXI1JHO BIJIOKPEMHUTH JIJaHY YAaCTHHY B HATypl IS
KOM(OPTHOTO MpPOXXMBAaHHSA B HiM HaiiMaua Ta wieHiB ioro ciM’i. TyT MOXHa NpoBECTH
napayeib 3 YaCTHHOK KBAPTHPH sIKa TAaKOXK MOXe OyTH CaMOCTIHHUM MPEIMETOM JOTOBOPY
HaiiMy, O/IHaK, IpU 371a4l B OPEHIy YaCTUHH KBAapTUPU HallMay KOPUCTYETHCS MPUMIILEHHIMU
3arajgbHOr0 KOPUCTYBaHHS CHUIBHO 3 1HIIUMHU ocoOamu. XKuTinoBuil OyIHHOK, B CBOIO Y€pry,
MO>KHA TOJIIJTUTH Ha YaCTUHU TaK, 100 BciMa HEOOX1AHUMHU IS TPOKUBAHHS TPUMILIEHHIMU
HaliMau KOPHCTYBaBCS CaMOCTIMHO, HANpHUKiIaA, MOAUT OyIWHKY MO TOPU30HTAN, SKIIO 1€
JIBOTIOBEPXOBUHM JKUTJIOBHM OyAMHOK a00 4yacTMHa OYAMHKY sIKa Ma€ CaMOCTIHHHMM BHXiX
TOILIO.

AHani3youn BUIIECKa3aHE, PO3YMIEMO, IO BJIACHUK Ma€ MpPaBO Ha CBIM po3Cyn
nepeaaTd B KOPUCTYBAHHS OKpeMe MOMeNIKaHHs abo ioro yactuny. OJiHaK JOTOBip Haiimy
’KUTJIA € TBOCTOPOHHIM, 3T1IHO J0 SKOro y HailMO/aBIIsl 1 HaliMaya BUHUKAIOTh B3a€MHI ITpaBa
Ta 00OB’A3KM. BilacHUK MomemkaHHs 3000B’s3aHUN TepeJaTH OCTaHHE NPUIATHUM IS
MOCTIHHOTO TPOKMBaHHS B HbOMY. [IpHIaTHICTH A7 TPOKWUBAHHS BH3HAYAETHCS PI3HUMHU
nokasHukamu. JKHUTIO Mae BiJMOBIJaTH BCTAaHOBJIEHUM OyiBEIbHHUM HOpMaM 1 MpaBHIIaM,
MPOTUIIOKEKHUM 1 CaHITAPHO — TEXHIYHUM HOpPMaM Ta BUMOI'aM II0JI0 YMOB 0JIaroycTporo
KOHKPETHOT'O JKUTJIOBOI'O MacuBy. TakoxX OyJUHKH (MPUMIILIEHH) micis iX OyaiBHUITBa abo
nepeoOIaHaAHHS PEECTPYIOTHCS caMe SIK JKUTIIOBI OynuHKH. B 1MX BUMAgKax MpUIATHICTH
JUIs TIPO’KUBAHHS 3yMOBJIEHA 0COO0AMU — HE BIACHMKOM, BiJl SKHUX 3aJI€KUTh BBEICHHS
KUTIOBOTO OyIMHKY B €KCIUTyaTallifo Ta HOTro Mmojaiblie (GyHKI[IOHYBaHHS.

OTXe, OCHOBHOIO BHMOIOI /IO MpeIMEeTy JOTOBOpPY HaiMy (OpeHAH) XUTJIa €
NPUJATHICTH MTOMEUIKAHHS ISl IOCTIHHOTO MPOKWBAaHHS B HHOMY. Y BUNAJKY HAiiMy JKUTIIA
camMe BM3HAYEHHs IMOCTIMHOTO NMPOXXKMBAHHA HOCHUTH CTPOKOBHUH XapakTep, OCKUIbKH Ipyma
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JIOTOBOPIB PO TMepeaavy MaiiHa B KOPUCTYBaHHS MICTUTh Psii ICTOTHHX YMOB, BU3HAUE€HUX
3aKOHOM, JI0 SIKMX BIIHOCATH CTpoK. IlpupaTHicTe IS TPOXKHMBAHHSA 3 TOYKU 30pYy
CTPOKOBOTO KOPHCTYBAaHHSI 3yMOBJICHa BHYTPIIIHIM CTaHOM KOHKPETHOTO HEPYXOMOTO
MaifHa, HasBHICTIO a00 BIJACYTHICTIO KOMYHIKalil, fKi 3a0€3Me4Yyl0Th BUKOPUCTAHHS JKUTIIA
3a MIPU3HAYCHHSIM.

XKutny sk mpeaMeTy 10TOBOpY HaliMy MpUTaMaHHI iHAMBITyalbHI O3HAKH, X04Ya HOMY
TaKOX MPUTAMAaHHI 1 pAJl pOJIOBUX O3HAK. B KOKHOMY BUNAJKy YKJIaJE€HHS JIOTOBOPY HalMy
3a3HaYa€THCS TOYHA aJpeca, MICLE PO3TalryBaHHS 00’€KTY HEPYXOMOCTi, TOUHI MapamMeTpH
I0JI0 TUIOIIII, TTOBEPXOBOCTI Ta PsAJ 1HIIMX O3HAK. /laHi MyHKTH JOTOBOPY IMATBEPKYIOTHCS
MIPABOBCTAHOBIIOIOYMMH JOKYMEHTAMH Ha TOMEIIKAHHS, sKi 3000B’S3aHUN Tpen IBUTH
BJJACHUK HAa MOMEHT YKJaJeHHS J0roBopy. OOOB’S3KOBO BKAa3yeETbCSI B KOHKPETHOMY
JIOTOBOpI HAWMy KHUTJIA SIKHMHA KOMYHIKalliSMH BOHO OONajgHaHEe, ajpKe HASBHICTh YU
BIJICYTHICTh OCTaHHIX MOJKE€ BINTMHYTH Ha I[IHY JJOTOBOPY B IIIJIOMY.

CropoHamu JOTOBOPY HaiMy (OpEHIM) KHTIA € HalMoAaBenb 1 Haiimad. Haiimau
3aBKIU € BJIACHUKOM JKUTJIA, MPO II0 THpe’siBisS€ BIAMOBIAHI MPAaBOBCTAHOBIIOKOY1
JIOKyMEHTH Ha KOHKPETHE HEpPyXOMe MaiHO, fKE TepelacTbcs B HAWM Ta BiAMOBiAHI
JIOKYMEHTH, SIKI MIATBEPHKYIOTh Horo ocoOy. SIKiio Bij iMeH1 HaliMoAaBIs Ji€ iHIIA 0co0a,
BOHA 3000B’s13aHa Mpe IBUTH JIOBIPEHICTh HA TPEICTABICHHS iHTEpPECiB BIIACHHUKA JKUTIIA B
AKiii Oyde 4iTKO 3a3Ha4aTHCh KOHKPETHI MOBHOBA)XEHHS JaHOI OCOOM IIOAO Mepenayi
NOMEIIKaHHA B HaiiM. Ha cTopoHi HaiimMaya MoXke BHCTymaTd SK (i3W4HA, MOBHICTIO
nie3naTHa, Tak 1 oopuanyHa ocoba. Ocoba Mae OyTH MIATOCHPOMOKHOIO, JaHA BUMOTa HiJe
He niepea0daveHa B 3aKOHO/IABCTBI, OJTHAK JIOTOBIp HaliMy JKMTJIa HOCUTh OTUIATHHNA XapakTep,
[[iHAa € MOro ICTOTHOIO YMOBOIO 1 MOPYIICHHS MOPSJIKY a00 CTpOKY ii CIUIaTH MOKE MaTH
HACIIIZIKOM PO3ipBaHHS JOTOBOPY B LiJIOMYy. SIKIIO HaliMavyeM € I0puIudHa 0coba, BOHa MOKE
BUKOPHCTOBYBATH JKUTJIO JIUIIE AJI1 MPOXUBAHHS B HbOMY (Pi3WYHUX 0Ci0, JaHa BHUMOTa
3YMOBJICHAa METOO YKIIAJCHHS TOTOBOPY. Ha ChOTOAHIIIHIN ACHD MOHSATTS MiCIIS IPOKUBAHHS
MmicTuTh 3akoH Ykpainu “IIpo cBoOony nepecyBaHHs Ta BUIbHUI BUOIp MICIS IPOXKUBAaHHS B
Vkpaini”. Ilig MicueM MpOXKUBaHHS PO3YMIETBCS JKUTIIO, PO3TALIOBAHE HA TEPUTOPIT
aJIMIHICTPaTUBHO — TEPUTOPIaJIbHOI OJUHMIN, B SKOMY 0co0a MpOXXHMBa€ IOCTIHHO abo
TUMUYacoBO [6]. Skmo ¢izuuyna ocoba — dOAMHA TMPOXKMBAE B TOMEIIKaHHI, TO BOHA
3000B’s13aHa JOTPUMYBATUCh BCIX MpPAaBUJ KOPUCTYBAHHS HUM Ta JTOOPOCYCIACBKMX HOPM
MOBEIHKH. 3aKOHOJIaBeIlb JOIMYCKA€ MHOXKHUHHICTh OCi0 Ha CTOpOHI HaimMaua. 3TiIHO 0
crarti 816 ILIK VYkpainu y noroBopi HaiiMy >KMTJa MaroThb OyTH BKazaHl ocoOu, sKi
NPOXKUBAIOTH pa3oM 3 Haiimaudem [2, ¢.200]. [IpakTuuHe 3HA4YCHHS IIi€i YMOBH IOJISATAE B
TOMY, 1[0 XO4Ya HaiiMauyeMm, sIK CTOPOHOIO B JIOTOBOpI, B MEPEBAXKHIHM OUIBIIOCTI BUIMAJKIB €
oJiHa oco0a, yci 1HII 0co0H, SKi 3 HUM MIPOXKHUBAIOTh, HA0YBaIOTh PIBHMX 3 HaliMadeM MpaB Ta
000B’s3KIB IIOJAO KOPUCTYBAHHS JKHUTJIOM, a came 3a0e3reueHHs 30epeKeHHS JKUTIa Ta
CBO€YACHE BHECEHHS IUIATH 32 KOPUCTYBAaHHS KUTJIOM. be3yMoBHO, HaiiMoaBelb Mae MpaBo
3HATHU MPO KUIBKICTb, BIK Ta 1HIII JaH1 Ipo oci0, ki Oy1yTh MPOKUBATH 3 HaAMayeM, a TaKOXK
MOK€ 1 BIIMOBHUTHCH BiJl YKIQJCHHS JOTOBOPY OpEHAM >KUTJIAa Ha TMIiJICTaBI HaJaHUX
HaliMaueM BimomocTeil. Takox Tpeba BiI3HAYUTH, IO OCOOM, SKI MPOKUBAIOTH Pa3oM 3
HailMaueM He HaOyBalOTh NEpPEeBAXHUX IpaB Haiimaua, nependauyeni crarrero 822 LK
VYkpainu.

[TopsiioK KOpPUCTYBAHHS JKUTIIOM y MPUBATHOMY >KUTJIOBOMY (DOH/1 BU3HAYAETHCS 3a
JIOMOBJICHICTIO CTOpiH. Takox HaliMau Hece Mepe] HalMOJaBIIEM BIAMOBINAIBHICT 3a
HOPYIIEHHST YMOB JIOTOBOPY 0c00aMu, SIKI NMPOXKUBAIOTh pa3oM 3 HUM. Jleski HayKoBII
BBQ)KAIOTh, [0 HallMauyaMH KUTJIA MOXYTh OYTH KUTbKa OCi0, SIKIIIO MPEAMETOM JIOTOBOPY €
130JIbOBaHa JKUTJIOBA KiMHaTa. He MOXXHa MOTOJUTHCH 3 JAaHOK TOYKOK 30pY OJIHO3HAYHO,
aJkKe Ha MPaKTHUI MOAPYKKS UM 1HIII 0COOM HE PIIKO OPEHIYIOTh OJHOKIMHATHY KBapTUPY
a0 B3arajii oKpemy KiMHATy B TOMELIKaHHI.
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HactynHy icTOTHY yMOBY y OroBOpl HaliMy >KMTJa 3aKOHOJABEllb 3a3HAada€ CTPOK
noroBopy. CTpOK KOPHCTYBaHHSA JKUTIOM — I TMepioJ] NPOTATOM SKOTO HaiiMad
3000B’SI3y€TbCSI KOPUCTYBATUCS KUTJIOM JUIS NPOXKHUBAHHA B HbOMY 1 CBOEYACHO BHOCHUTHU
opeHnHy miary. Ha mpakTuii, sika ckiiaiach B MPOLECi YKJIAJACHHS BUILEBKA3aHOTO JIOTOBOPY
B [IPUBATHOMY >KUTJIOBOMY (DOH/II, CTPOK 3aBXK/IM € BU3HAYECHUM 1 YKJIAJJA€ThCS HA OJUH PIK 3
MPaBOM MPOJIOHTAIlli. SIKIO X CTOPOHM HE TOTOJWIH MiXK COOOK HWITKO CTPOK, JOTOBIp
OpPEHJIM >KUTJIa BBAXAETHCS YKJIAIEHUM Ha I’ATh POKiB. Ilicis 3akiHYEHHS L[bOIO TEPMIHY
CTOPOHH MOXYTh NPOJOBKUTH CTPOK JAHOTO JOTOBOpY. Takum YMHOM, 32 MOJOKCHHSIMHU
LIUBUIBHOIO 3aKOHO/IaBCTBA JIOTOBIp HalMy KMTJa 3aBXIU € CTPOKOBHM 1 YKJIAacTH HOro Ha
HEBU3HAUEHUH CTPOK HEMOXJIMBO. Ha mpakTuii CTOPOHM BKa3ylOThb MOMEHT HaOpaHHs
JIOTOBOPOM HalMy KHUTJIa YMHHOCTI, 1€ MOXK€ OyTH MOMEHT (haKTHYHOI Mepeavi KIFOUiB Bij
NOMEIIKaHHA a00 MOMEHT MiJNHUCAaHHs aKTy NpUHAMaHHA — NepeAadi KUTha. 3a 3arajlbHUM
MIPaBUJIOM JOTOBIP € YKJIaJICHUM, SIKIIIO CTOPOHHM B HAJCXKHIN (GopMmi JOCATIM 3roAM 3 ycCiX
icrorHux ymoB. 3rimHo no crarti 811 LK Ykpainu goroBip HaiiMy KHTIA YKIAIA€ThCS B
nuchbMOBiN Qopmi. Skio HaliMonaBellb 1 HailmMau AOCATIIM 3TOJAM 3 YCiX ICTOTHHUX YMOB
JIOTOBOPY 1 HaJjaJId iM HaJIE)KHOT MUCHbMOBOI (JOPMHU, JAHUH JTOTOBIpP BBAKAETHCS YKIACHHUM i
HaOupae YMHHOCTI 3 MOMEHTY Horo mignucaHHs. byap — sika 13 cTOpiH Ma€ IIpaBo HamoyAraTu
Ha HOTapiaJbHOMY TOCBIUEHHI JOTOBOPY OpPEHIW XKHTia ad0 X TaKe IOCBIIYCHHS MOXE
Bi/IOYBaTUCh 3a JOMOBJIEHICTIO CTOpiH. TakoXX CTOPOHU JOrOBOPY OpPEHAM JKUTJIA MaroTh
NpaBO 3a3HAYUTH 1 IHIIMA MOMEHT HaOpaHHS JOTOBOPOM YHHHOCTI, B IIbOMY SIKpa3
HPOSIBIISETHCS TUCIIO3UTUBHICTD JOIOBIPHUX B1JIHOCHH.

[ToroguBimm CTPOK OpEHAM MOMENIKAHHS CTOPOHH IOBHHHI MOTOJUTH IIE€ U TaKy
ICTOTHY YMOBY, BU3HAa4€HY 3aKOHOJABILEM, SIK 111HA, OCKUIbKH JAHUN JTOTOBIP € OIUIATHHUM.
3akonomasenp y crarti 820 LUK Ykpainu Bu3Hauae ruaty 3a KOPUCTYBAHHS KHUTIIOM, 3T1HO
SKOI PO3MIp IUIaTH 32 KOPUCTYBAHHS *KUTJIOM BCTAHOBJIIOETHCS Y JIOTOBOpP1 Hailmy *kutTia. Sk
NPaBUIO 1€ TIOJOKEHHS 3aCTOCOBYETHCS B NPHUBATHOMY XHUTI0oBOMY (GoHai. CropoHH
HOTOJ/DKYIOTh MK CO0OI0 PO3Mip OPEH/HOI IUIaTH 3a OJUH MIcSlb ab0 IHIIMHA mepiof, sKa
CTaHOBUTH YITKO BH3HAUEHY I'POIIOBY CyMY. 3 IIYHKTY IPO OIUIATY 32 KOPHCTYBAHHS KHUTIOM
BUIUIMBAIOTh HACTYIMHI iICTOTHI YMOBH, 0€3 MOTOKEHHs SKMX Ha MPaKTHULl BUHUKae Oararto
po30ikHOCTeH. [lnara 3a KopucTyBaHHS KUTJIOM BKJIIOUaE B cebe:

- YiTKO BU3HAUEHY IIHY, SIKY NOTOJIWJIA CTOPOHH;

- YITKO BU3HAUYEHUH Mepiojl, B SKUN HaliMay 3000B’s3aHUIl BHOCUTH IIJIaTy 3a
OpeHny;

- Crocid po3paxyHKy 3a KOPUCTYBAaHHS KOHKPETHO BU3HAYCHUM MTOMEITKAHHSM.

OTxe, KO HailMoAaBelb 1 HaltMau MOTOIWINM MK COOOIO IJIAaTy 3a KOPUCTYBaHHS
KHUTIIOM, TO BOHA Ma€ COOOO ABJISATH YITKO BU3HAUYEHY I'POLIOBY CyMY B HaI[lOHAIbHIN BaJIIOTI
VYkpainu — rpuBHi. Takox, Ha MOMEHT YKJIaJIeHHSI JOTOBOPY, CTOPOHM MOBHHHI MK CO00I0
HOTOJIUTH 1 MEePiOANYHICTh BHECEHHS OpPEHAHMX Iu1aTexiB. HaliMad 3000B’s13y€ThCsI BHOCUTH
TUTaTy 3a KOPHCTYBAHHS JKUTJIIOM Ha KOXXKHE KOHKPETHE YHCIIO Micsls. SIK mpaBwiio, IuiaTy
BHOCATH 32 (DAKTUYHO MPOXKUTHUH MiCsllb, OJHAK B KO)KHOMY KOHKPETHOMY JOTOBOpi JaHY
YMOBY CTOPOHH MOXYTh y3TOJUTH 0 — pizHOMY. [Inara 3a KOMyHaJbHI MOCTYTH OepeThCs,
OKpIM KBapTHUPHOI IUIATH, y BIANOBIZHO JO 3aTBEPKEHUX Yy BCTAHOBJICHOMY IOPSJIKY
Tapu@iB 1 HE € OIJIATOI 3a KOPHCTYBAHHS >KUTIOM. TaKoXX CTOPOHHM Ha CTajii yKJIaJeHHS
JIOTOBOPY TOBHMHHI BM3HAYUTH 1 CHOCIO pO3paxyHKY, SIK MpaBMilo, 1ie 06e3roTiBkoBa (Gopma.
OpHak iCHYIOTh HETMOOJWHOKI BUNAIKA KOJM HaliMad BHOCHUTH IUIATy 3a KOPUCTYBaHHS
KHUTJIOM B TOTIBKOBil (opmi. B ocranHpoMy Bumaaky Oyino © AOIIBHO 3arpoONOHYBAaTH
JIOJIaTH 70 JIOTOBOPY OPEH/IM KHUTJIA OKPEMHUM JIOAATKOM IIe i Tpadik 3a1HCHEHHS TIIaTEXIB.
Lleit rpadix posaiuneHuil Ha piBHY KUIBKICTh MEPiOJiB, SK MPaBHIO — MICALIB, 1 CTOPOHU
HIIUCYIOTh HOro KOXKHOTO pa3y NpHU po3paxyHKy 3a (AKTUYHO MPOKUTHUH MIcCSALb 11100
YHUKHYTH PO301>KHOCTEH.
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Ha MomeHT ykimaneHHs IOTOBOPY HaWMy JKMTJIA, HallMad MOXKE€ BHMAaratu BiJ
HalMO/aBIIsl BHECTH JABOXMICAYHY OpPEHIHY IIaTy abo Oyap — SIKY IHIIY CyMy, SIK TapaHTiio
B3THUX Ha ceOe 3000B’s3aHb 3a KOHKPETHUM JOrOBOPOM. SIKIO CTOPOHHU JIOTOBOPY Hailmy
KHUTIIA TOTOJMIN YITKUM po3Mip OpeHIHOI MiaTH 1 HailMay CTaHOM Ha MOMEHT YKJIQJCHHS
JIOTOBOPY BHIC JIBOXMICSYHY OpPEHJIHY IUIaTy, JAaHa Iulata OyAe BU3HAYATUCh K rapaHTiiHa
cyma. CTOpOHM MarOTh NpPaBO MOTOJUTH, IO TapaHTIHHA CyMma, sKa MepeaaeThCs
HallMO/aBLIEBl, BUCTYIIA€ SIK TapaHTisA TOro, 10 HaiiMay Oyjae CBOEYACHO BHOCUTH IUIATy 3a
KOPUCTYBAaHHS JKUTJIOM, SKIIO >K Hi, TO HalMOJaBEIb MOXE PO3MOPSIIUTHCA L€
rapaHTiiiHO0 cyMol0. B ycix Bumaakax rapasTiiiHa cyma Mae CBO€ NPU3HAYECHHS, LIbOBUHA
XapakTep, a came, JUI TMOTalIeHHs MPOCTPOYEHHUX IJIATEXIB 32 KOPUCTYBAHHS KUTJIOM abo
KOMYHQJIbHUX IJIaTexiB Toulo. Takox HaliMoziaBelb Ma€ MpaBO BUKOPUCTATH TapaHTIHHY
CyMy JUIS BINIIKOAYBaHHS 30MTKIB 3a BTpaueHi ab0 TOIIKO/PKEHHI pedi, SKUMHU OyIo
oOJiaHaHe BIAIIOBIAHE IIOMENIKAHHS.

3a 3araJlbHUM TIPAaBWJIOM OJHOCTOPOHHS 3MiHAa yYMOB JIOTOBOPY HE JOIYCKA€THCH,
SKILO 1HIIE HE BCTAHOBJIEHO JOroBOpoM abo 3akoHOM. OpeHJHa Ijara — Lie iICTOTHa yMOBa
JIOTOBOPY HalMy XKHTJa, a 3MiHA YMOB MOJKJIMBA JIMIIIE 32 B3AEMHOIO 3r0J10f0 cTopiH. [lig gac
Ji1 J0roBOpy HaiiMad MOXKe€ HE BHOCHUTH KOHKPETHO OOYMOBJICHY IUIATy 3a MPOXKHUBAHHS a0o
HailMOJaBellb Mae Hamip 3MHHTH JaHy IUIaTy 3 IEBHUX NPHYMH, TO CTOPOHU IOBHHHI
00yMOBHTH II€ 32 B3aEMHOIO 3T0J1010.

SIKIIO CTOPOHM JOTOBOPY HAWMy JKUTIA TOTOAWIM MiX €000 KOHKpETHE
IOMEIIKaHHSA, CTPOK OpEeHOU Ta IIIaTy 3a KOPUCTYBAaHHS OCTaHHIM, JaHUN JOroBip
BBAXAETHCS YKIAJACHUM 3 MOMEHTY WiANUCaHHS HOro HailMomaBueM Ta Haiimadem. B
KO)KHOMY KOHKPETHOMY BHIIQJIKy OpPEHIM >KHUTJIAa Iepesik ICTOTHUX YMOB MoOe OyTu
PO3IIMpPEHUil 32 B3aEMHOIO 3rofI00 CTOPiH a00 Ha BUMOTY Oy/Ib — siKoi i3 cropiH. IIpore nani
YMOBH TIPO MPEIMET, CTPOK Ta PO3Mip OPEHIHOI IUIATH HE MOXYTh OyTH 3BY)KEH1, OCKIJIBKH 1X
IMIepaTHBHICTh BU3HAYCHA 3aKOHOIABIIEM.

[uBinbHUI KOJIEKC YKpaiHU TaKOoX JeTali3ye Mepeliik MmpaB Ta 00OB’S3KiB CTOPIH 3a
JIOTOBOPOM HaiiMy JKHTJIa, 0€3 MOTO/KEHHs 1 BU3HAYCHHS SAKUX JaHHWM JOTOBIp BBaXKaBcs O
HEYKJIaIeHUM.

JIOUIIBbHO 3a3HAUUTH, LI0 OJHIEI 3 BAXKIMBUX YMOB YKIJIAJIEHHS JIOTOBOpPY HaiMy
KHUTIA € TOTO/KeHHs 1 MIANHMCAaHHS aKTy NpUHMaHHS — Iepefadi, SKUM € JoJaTKoM JI0
JIOTOBOPY OpEeHAM Ta Mae craHgapTHy ¢opmy [3, ¢.67]. B ocraHHbOMY 3a3HaYa€THCS
JEeTalbHUN OMUC KBapTUPH, ii CTAaH B MOMEHT Mepenadi HaiiMayeBi, KIIbKICTh KIFOYIB TOIIO.
CTOpOHM JeTaabHO ONMHCYIOTh BCE MaWHO, SKHUM OOJIaJHAHE TIOMEIIKAaHHS, a TaKOX
3a3HAYAIOTh HEJONIKU MaifHa, AKIIO Taki BUSABJICHI Ha MOMEHT miAmucaHHa. Ha mpakrtuii o
aKTy NpUMaHHS — Hepefadl KuTiIa A0AaioTh mie W (otorpadii KOHKPETHOro 00’€KTy Ha
MOMEHT Horo mnepenaui. Cruiag 3a3HauMTH, LI0 aKT NpPUHAMaAHHS — MepeAadl MiANHUCYIOTh
OJIHOYACHO 3 OCHOBHHUM JIOTOBOPOM. JlaHMif aKT € 10JJaTKOM JI0 JOrOBOpY HailiMy >KHTJIA 1 HE €
OKPEMHUM JIOKyMEHTOM. SIKIO 10 KOHKPETHOTO JOTOBOPY OPEHIIM YKHUTIAa CTOPOHHU IOIAFOTh
me W akT OpuiMaHHA — Tepeaadi, TO 3 MOMEHTY HiANUCaHHS aKTy JOTOBIp OpeHAH
BBAXAETHCS YKIAACHUM. 3 IIUM MOMEHTOM IIOB’SI3yIOTh OOYHMCIIEHHS CTPOKY JaHOTO
JIOTOBOPY Ta 3/IMCHEHHs IUIaTeXIB IIOAO0 KOPUCTYBaHHS KHUTJIOM. SIKIIO HaitMoJaBelpb 1
HallMau Mmianucalia KOHKPETHUW aKT NpHHUMaHHS — Tepeaadl >KUTia, 1€ O3Hadae, Mo
HaiiMo/aBelb nepe/as, a HakMad MMOTro/IMBCs 3 yciMa yMOBaMHM JIOTOBOPY 1 MPHUIHAB JKUTIIO B
KopucTyBaHHs. SIKmo © y cTopiH Oynu sIKich TMpeTeH3ii abo po301KHOCTI HA MOMEHT
YKJIaZIeHHs JOTOBOPY, BOHM MAlOTh MPaBO MpO 1€ 3a3Ha4UTH B akTi. Ha mpakTuii 3Ha4eHHs
aKTy IpUHMaHHS — TIepe/iadi TOCUTh BEIIMKE, OCKIJIBKU 3 HUM TOB’SI3YIOTh MOMEHT YKJIQJCHHS
OCHOBHOT'O JIOTOBOPY Ta (DaKTUYHOT Mepeayi KHUTIa.

Taxox, micias 3akiHUEHHS CTPOKY Jii JOroBOpY CTOPOHH 3000B’s3aH1 MIANUCATH aKT
npuiiMaHHg — Mepefadi XUTia, B SKOMY OOYMOBJIIOIOTH BCl HEAONIKM MaiHa 3a CTPOK
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KOPUCTYBaHHSI >KMTJIOM Ta IHINI TPETEH3ii, AKMIO Taki OyayTh MaTH MiCIle Ha MOMEHT
3aKiHUEHHS CTPOKY JIOTOBOPY Haiimy skutia. IligmucanHs akTy npuiiMaHHA-TIEpeaadi KHUTia,
micisl 3aKiHYEHHS CTPOKY JOTOBOPY OpEHAM HaiMoJaBUeM 1 HaliMayeM CBIJYUTH MPO
MPUITMHEHHS 3000B’3aHb 32 JAHUM JIOTOBOPOM IIIJITXOM HAJIEKHOTO 1X BUKOHAHHS.
BucnoBkun. Omxe MiJCyMOBYIOYM BHIIE CKa3aHE, MOXKHa 3pOOUTH HACTYIHI
BHUCHOBKHU: BUYEPITHOTO MEPENTIKY ICTOTHUX YMOB JIOTOBOPY HaiMy (OpEH/M) KUTIA HE ICHYE,
B KOKHOMY KOHKPETHOMY BHUIAQJKy BOHM BH3HAYalOThCS Ha po3cyn cropiH. Ilpenmerom
JIOTOBOPY HAliMy KHTIA € MOMEIIKAHHS MPHUAATHE JJIs MOCTIHHOTO MPOXUBAHHS Y HHOMY.
BpaxoByroun cnenudgiky JaHOrOo JOrOBOPY, HaBEAEMO BJIAacCHI BUMOTU MNPUIATHOCTI IS
MPOXKUBAHHS JKUTJIA 3 TOYKA 30py CTPOKOBOTO KOPHUCTYBAHHS, II€ BHYTPIIIHIN CTaH
KOHKPETHOI'O0 HEPYXOMOIo MaiHa, SKe€ IepelaeThCs B HaliM, 3yMOBJICHUN HasBHICTIO
PEMOHTY, TOJATKOBHUX peueil, Takux sfK MeOJiB Ta MOoOyTOBOi TEXHIKM, HasBHICTH abo
BIJICYTHICTh KOMYHIKaIli}, 5Kl 3a0€3MeUy0Th BUKOPUCTAHHS OCTAHHBOTO 33 MMPU3HAYCHHSIM.
Takoxx Oyno © MOIUTBHO J0 JOTOBOPY HaMy (OpEHIM) JKUTIA IOAATH Ie ¥ rpadik
PO3paxyHKIB MK CTOpPOHaMH Uil YHUKHEHHS PO301KHOCTEH Ha MpaKTHIl, SKi 3yMOBIEHI
CTPOKOBICTIO JJOTOBOPY B IIJIOMY 1 IIEPIOUYHICTIO BHECEHHS OPEHIHUX IJIATEXKIB 30KpeMa.
HeoOxigHo Ha 3aKOHOAABUOMY pIBHI BU3HAUUTH aKT MPUHUMaHHS — Iepenadi KuTia
JIOJTATKOM JIO JIOTOBOPY HaiiMy (OpeH[H) KUTJIa, O3 SKOTO JaHW JOTOBip Oy/e BBaKATUCH
HE YKJIQJICHUM. 3 MOMEHTY MiANUCAHHS aKTy MPUMMaHHA — Iepeadl JOTOBip OPEH N KHUTIa
Oyne HaOWpaTH YMHHOCTI 1 OyAyTh OOYHCIIIOBATUCH BCI CTPOKH 32 JAHHM JIOTOBOPOM, IIC
CIpUSTUME YHUKHEHHIO p0301KHOCTEH MK HaliMOo1aBlLIeM 1 HaiiMaueM Ha MPaKTHUIIL.
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MOJIITUKA EKOJOTTYHOI BE3NEKHA B CYYACHUX YMOBAX

Jlns BAOCKOHAJIEHHS HUIAXIB TOJITUKHA €KOJIOTIYHOT Oe3MeKH B CyYaCHHMX YMOBAx
HEOOXIJTHO TO/0JIATH CepHOo3HI MpoOJieMH, IO MOPOUKYIOTh IMiJBUILEHHS €KOJIOTIYHOT
HEOE3MeKH ISl 37I0POB’ sl M KUTTS JIIOJIeH B PI3HUX perioHax YKpaiHU BHACTIIOK TEXHOTEHHOI
JISUTBHOCTI, HEOE3MEUHUX MPUPOHUX MPOLIECiB, BOEHHOTO KOH(IIKTY Ha CX0A1 YKpaiHu.
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JIst BUpIIICHHS IIUX MPOOJIeM € HEOOX1THUM:

- HasBHICTH cTparerii eKojoriuHoi Oe3neku; po3poOIeHHs MPOrpaM yIMpOBaHKEHHS
IPUPOJOOXOPOHHUX 3aXO0/1B;

- TIOJIOJIAHHS EKOJIOTiYHOi 1H(OpMAaIiiHOT 13011 BIaAu Ta HaceleHHs YKpaiHu,
nocTiiiHe 1H(GOPMYBaHHS HACEJICHHsI IMPO EKOJOTiYHI MTPOOJIeMH, YIPOBAKCHHS HOBUX
NPaBOBUX IHCTPYMEHTIB 3 METOI0 PO3MIMPEHHS MOMKJIMBOCTEH YdYacTi TPOMAJCHKOCTI B
PO3B’sA3aHHI IPUPOAOOXOPOHHUX MPOOIEM;

- MOJEpHi3allisl CHCTEMH YIPABIiHHS HOJITUKH €KOJIOTIYHOT Oe3MeKu;

- 3aCTOCYBaHHS IPHPOJOOINATHUX TEXHOJOriH Ta (OpMYBaHHS EKOJIOTIUYHHMX
oOMexeHb (CcTaHAapTiB), KOHTPOJb BHKHAIB BiIXOMiB, KOOPAMHALIS 3YyCHIb BIIAJIH,
HaceJeHHs, OI3HECY; 3HATTA MOpATOpII0 Ha IMEPEBIPKY MIANPUEMCTB Ta 3a0XOYEHHS iX
IPAIIOBATH 32 EKOJIOTTYHUMHU CTaHJapTaMH;

- 3aIpOBa/KCHHS aBTOMATU30BaHOI CHUCTEMH MOHITOPHHIY Ta  IOCHJIEHHS
BIJIMIOBIAJIFHOCTI 32 MOpPYyIIEHHs y cepi eKoorii;

- BJIOCKOHAJICHHS CHCTEMHU YIPaBIIHHS - MOJEpHi3allis KiJTbKapiBHEBOI CHCTEMHU
VIIPaBIIiHHS €KOJIOTTYHOI0 OE3MEKOT0, 0 YOCOOIIIOE B OOl IepKaBHE, perioHaNIbHE, MICIIEBE 1
IPOMAJICbKE €KOJIOT1YHE YIPaBIiHHSA;

- Tiolarmizamis eKOJIOTIYHMX TpoOieM, BUpIMIEHHS X Ha MDKHApOAHIA apeHi,
CTBOPEHHSI MDKHAPOJHUX 3aKOHIB Ta JIOTOBOPIB PO OXOPOHY HABKOJUIIHBOTO CEPEOBUINA,
HAIIOHAIBHOI CHCTEMH OXOPOHH MPHUPOJIU Ta BUKOPUCTAHHS IPUPOIHHUX PECYPCIB.

Po3rnsHbMO KOPOTKO 03HAu€HI MUIAXM BJOCKOHAJIEHHS TOMITUKA €KOJIOT1YHOI
Oe3neKu:

1. Hassnicmob cmpameeii exon0eiunoi b6e3nexu.

Ha crorogni Haspina HaranpHa moTpeda ePEeKTHBHOTO i MPUCKOPEHOTO PO3B’S3aHHS
3aBJlaHb MOJIITUKU €KOJIOT1UHOT O€31eKH, COL1aTIbHO-€KOHOMIYHOTO PO3BUTKY Ta NEPEBEACHHS
HaIlOHAIbHOT €KOHOMIKH Ha MOJIENb CTAJIOTO Ta €KOJIOTr0-0e3MeYHoro (PyHKI[IOHYBaHHS.

Exonoriuna ctpaTteris, 110 CIpsIMOBaHAa Ha MIHIMI3allil0 BTPYYaHHS B HABKOJIMIIHE
CepeIoBUINE, YCYHEHHS IIKOIHW, 3aJaHOi JOBKUUIIO, Ta CTBOPEHHS IPOTpaM PpO3BUTKY
€KOJIOT14HO1 Oe3MeKy B CBITI B MOJANBIIOMY MiJIBUIATh PIBEHb CBIIOMOI BiAMOBITAIBHOCTI
KO>KHOTO MEIIKAHIISA TUTAaHETH.

Jlis akTUBHOTO YHPOBAJKEHHS MIKHApOJHOTO JIOCBIy M ypaxyBaHHs HalKpalux
BITYM3HSHUX TPAKTHUK Yy 3al0pOBa/PKEHHI IOBHOTO IUKIY €KOJOTIYHOI IOJITHKH
€BPOMNENCHKOr0 3pa3ka, 3a0e3MeYeHHs MOHITOPUHTY ii e(eKTHBHOCTI, OILIHIOBaHHS
PEe3yJIbTaTUBHOCTI Ta BJOCKOHAJEHHS HEOOXIJHO YIPOBAKYBaTH PO3TJSLH CTpaTeridyHUX
NUTaHb peOpMyBaHHS 1 MOAAIBIIOTO PO3BUTKY €KOJIOIIYHOIO BPSIyBaHHS 3a Y4acTi BCiX
3alikaBiIeHUX cTOopiH. HeoOXiHO CTBOprOBaTH MaMJlaHUYMKMU AJIS LIUPOKOTO OOrOBOPEHHS
MPOEKTIB BIANOBIIHUX pIIIEHb Ta HOPMATHUBHO-NIPABOBUX aKTiB, O3HAMOMJIEHHS 3
HalKpalMMyU HOpPUPOJAOOXOPOHHUMH IpaKTHMKaMHM Ta IHHOBallisiMM y cdepi 3axucty
noBkis [ 1, ¢.2].

2. Ilooonanns exonociunoi inpopmayitinoi i3onayii enaou ma Hacenenus Yxpainu.

Ha cporoani exonoriuna iHpopMarlis Bilirpae BaKJIUBY poJib HE TUIBKU B yIpaBIiHHI
HOJIITUKOIO €KOJIOTIYHO1 Oe3MeKH, a i KpaiHoto B 1iiomy. Tomy iHpopMallist Ipo CTaH i 3MiHU
JMOBKULISL € BAXKIWBOIO JUIA JEpXKaBW, apKe OJHHUM 13 TOJOBHHX HAMPSAMIB JisSTTBHOCTI
JIepKaBHOTO YIIPABIIiHHS € KOHTPOJIb CTaHy HaBKOJHMIIHBOIO CEPEOBHUIIA, aHTPOIOT€HHA isl
Ha HbOTO Ta PO3MOBCIOHKEHHS 1H(OpMaITii.

KoxxHoro mHst Bce Oiblile MocTae HEOOX1AHICTh Y IPUHHATTI SKICHUX YIPaBIiHCHKUX
pillleHb B €KOJOTi4HIA 1H(OpMaliiHIA CHUCTEM] YIpPaBIiHHA, aje e MOXJIMBO JHILIE 3
BUKOPUCTAHHSM JIOCTOBIPHUX JJAHUX €KOJOT1YHOTO MOHITOPHUHTY.

Ha »anp, B VYkpaiHi cTaH Jep>KaBHOI CHUCTEMH MOHITOPUHTY JOBKULIS 3a 1l
CTPYKTYpOIO, piBHEM Oprasisailii, MOKJIMBOCTSMHU HE BiJNOBIJa€ CydacHUM BUMoram. Yepes
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HEJIOCKOHAIICTh JEP>KaBHOI CHUCTEMH E€KOJIOTIYHOTO MOHITOPHUHTY 1 HHU3BKY SKICTh Ta
JOCTYIHICTh eKOoJoTiuHOi iHdopManii monuT Ha mnocayru 1€l cucremu 1 (hiHAHCOBI
HAJIXOJDKEHHS 32 TaKi OCIyTHd BKpail HejpocTaTHi [3].

3. Mooepnizayis cucmemu ynpasiiHHa NOJIMUKU eKOJI02TYHOI Oe3neKu.

Ha cywacHomy erami B YkpaiHi mae BiAOyTHCs 30aJlaHCYBaHHS 3allMTIB JIFOJUHH,
MOYJIMBOCTEH MPUPOAU Ta TEXHOJOTIH BHPOOHHUITBA IIISXOM IIAHOMIPHOTO (hOpMYyBaHHS
HaBKOJIMIIHBOI'O CEpeIOBUINA, SKICTh SKOro 3ade3rneumsia 0 MOXIUBICTb CTAJIOrO PO3BUTKY
CYCILIBCTBA.

Jlns 3a0e3nedyeHHs CHPUSATIMBOLO PO3BUTKY KpaiHM HEOOX1ZIHO 3acTOCOBYBATH
YIPaBIIHCBKY CHUCTEMY, IO JACTh 3MOTY YIpPOBAKyBaTH i MOBTOPHO B Pi3HUX pETiOHAX,
YHUKAIOUU MOKJIMBMX MPOPaxyHKiB. IIponeypy eKOHOMIYHOTO yNpaBiliHHS 3aKPIIIFOIOThCS
Ta BJIOCKOHATIOIOTHCA Yy TMPOIECI MOBTOPHOTO 3aCTOCYBAaHHS iX, BpPaXxOBYIOUM MiCLIEBI
0COOJIMBOCTI B XO/Ii ITOIIMPEHHS HA 1HII PETiOHH KpaiHH.

Ha cporomgni B minomy B YKpaiHi CTBOPEHO KiJIbKa PIBHEBY CHUCTEMY YIIPaBIIIHHS
€KOJIOT1YHOI0 0e3MeKor0, 0 yocoOtoe B €001 JepaBHE, perioHalibHE 1 TpoOMajChke
€KOJIOTIYHE YNPaBIiHHA. Y Tally3i OXOpPOHHM TPHUPOAU JepKaBa BUKOPUCTOBYE METOIU
OpsSAMOro ¥ ONOCepeAKOBAHOIO BIUIMBY, a caMe€ I1HBECTULIHHY, MOAATKOBY, KPEIUTHY 1
TPOIIOBY MOJIITUKY, 3A1MCHIOE (POpPMYBaHHS 3aKOHONPOEKTIB, a TAKOXX KOHTPOJIb peai3arii
[UIAX1B TOJITUKU €KOJIOTTYHOT Oe3MeKH.

Huni moctymoBo 3pocTae HEOOXIAHICTH Yy CTBOpEHHI €()EeKTUBHUX MEXaHi3MiB
BCTAHOBJICHHSI CY0’€KTIB BiAMOBIIATbHOCTI 3a €KOJOTIYHUM CTaH Yy PErioHi. YTpaBiiHHS
PETiOHATBHOI0 EKOJIOTIYHOKO IMOJIITUKOI TICHO TOB’S3aHO 3  (YHKLISIMH  MICIIEBOTO
CaMOBPSIIyBaHHS.

4. Konmponb suxuoanus 6i0xo00ie, KOOpOUHAYisA 3yCUlb 61A0U, HACENeHHS, DI3HEC) .

AKTyanbHUM 1 Ba)JIMBUM IHMTaHHSIM CbOTOJIEHHA cepel mpoOsieM 3a0pyaHEHHs
HaBKOJIMIIHBOTO CepefioBUIa B YKpaiHi € mpoOiema BHKHAIB BimxoxmiB. g mpobiema
HarajibHa He TUIbKM B YKpaiHi, a i y BcboMy cBiTi. ToMy Bce OuIbIle OCcTae HEOOXIJHICTD Y
BJIOCKOHAJICHHI CHCTEMH MOBOJPKEHHS 3 BI1IXOJaMH Ha HalllOHAJIbHOMY, PETIOHAJILHOMY Ta
MICIIEBOMY DiBHI.

CaymHO, 1m0 Biafa TOYHHAE KOHTPOJIOBATH IIPOLEC, YMPOBAKYIOUM HOBI 3a-
KOHOITPOEKTH Ta (POPMYBAHHS HOBHX CTPATEriil ycIixy B €KOJOTTUHUX MUTAHHSX.

VY nunui 2017 p. MiHicTepcTBO €KOJIOTIT Ta NPUPOJHUX pecypciB YKpaiHU 3aKiHUMIIO
poboty Haj HarioHanabHOIO cTpareri€ro MOBOXKEHHA 13 Biaxojgamu. Y CrpaTerii neTaabHO
OMMCAHO NPOOJIEMYy MOBOJKEHHS 3 MOOYTOBUMM BIAXOAAMM Ta 3aXOIW JJiA ii BUPILIEHHS.
Onnak Ctparerist moTpedye IeTalbHOro aHamsy [2].

3a nanuMu MiHicTepcTBa €KOJIOTii Ta MPUPOAHUX pecypeiB Ykpainu 3 1 ciung 2018 p.
BCE YKpaiHChbKe CMITTS MalOTh CIIEpIIy COPTYBaTH 3a BuAaMH MarepiamiB. [lami Horo maroTh
HNOIUIMTH Ha Oe3nedyHe 1 HeOe3nmeuHe JUIsl 3aXOpPOHEHHs abo Ha rOTOBE AJIS MOBTOPHOTO
BUKOPHCTAaHHA, Oe3leuHe - BUBE3yTh Ha MOJIrOHU. [3 HeOesnmeyHUM MpoBeNyTh oleparlii,
11001 3HEMIKOJUTH HOro (MepeTBOpATh BIACTUBOCTI YM TPAHCHIOPTYIOTH Yy CHElialbHI MicLs
st 30epiraHHs) 1 BHBE3YTh Ha TIOJNITOHW. [OTOBE Ui TIOBTOPHOTO BHKOPHCTAHHS
nepepoOsTh BIAMOBIAHO [0 TEXHOJOTriM mignpuemcra. Ilpu 1bOMy Ha 3BUYaliHI
CMITT€3BAIMINA HE MAIOTh MOTPATUISATH BIAXOAH, IO PO3KIAAAIOTHCS O10JOTIYHUM IUISIXOM
(nopma upextuu €C 1999/31/EC).

[lepenbaueno po3mMpEeHHS BIANOBITAIBHOCTI BHUPOOHMKIB Ta IMIOPTEPIB, IO
COpPUATHME CTAJOMYy BUPOOHMUIUTBY Ta CHOXXHBAaHHIO EJIEKTPHUYHOTO Ta EJIEKTPOHHOTO
obnamHaHHsA, Oarapeiiok Ta akymyssTopiB. IlepeabaueHo CTBOpEHHS HAJICKHHX MPABOBUX
YMOB JJIsi IXHBOI JiSUTBHOCTI Ta CHPSIMYBaHHS KOIITIB BHPOOHUKIB €JIEKTPHUYHOTO Ta
€JIeKTPOHHOrO OO0NagHaHHs, OaTapeiiok Ta aKyMyJsaTopiB A0 chepu MOBOIKEHHS 3
noOyTOBUMH BifxonamH [2].
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5. Ilepexio 0o asemomamu3o6anoi cucmemu MOHIMOPUHSY HABKOIUUIHLO2O Ce-
pedosuya.

Y cydacHHX yMOBaxX IIOCTa€ HEOOXITHICTh y CTpaTeridYHUX, ONEPATHBHUX JisX
VYkpaiHu, BEIMKOTO Ta OCOOJMBOTO 3HAYCHHS Ha0yBa€ MOHITOPHUHI HaBKOJHUIIHBOTO
cepenoBuia. JlJis BIOCKOHAJIEHHS IOJITHKKA €KOJIOTIYHOI Oe3leKku IMOTpiOHE NPUHHATTA
ONTHMATFHUX PIIICHb, SKi HEMOXJIMBI 0€3 CBOEYACHOTO KOMIUIEKCHOTO MOHITOPHHTY CTaHY
BCIX CKJIaIOBUX €KOJIOTIYHUX CUCTEM 1 KOHTPOJIIO OCHOBHHMX JIKepell 3a0pyIHEeHHS iX.

Croronni B YKkpaini (GpyHKIIIOHYBaHHS JEp>KaBHOI CUCTEMU MOHITOPHHTY BBaXKA€THCS
Hee(DeKTUBHHUM, III0 3YMOBJICHO HU3bKUM piBHEM YHi(ikaiii HOpMaTUBHO-METOUYHOI 0a3H,
TEXHIYHOTO 3a0e3Me4YeHHs Ta B3aeMOJii Cy0’€KTiB MOHITOPUHTY, a TaKOX HEJOCTaTHIM
(dhiHaHCYBaHHSM POOIT.

Ha cporomni icHye JeKkibKa TEOPETHYHUX pIMIEHb, IO 3MOXYTh M030yTHCS
HEJIOJIIKIB, ajJe BOHU Il€ HE 3aCTOCOBYBAIMCA Ha HPAKTULl B peaJbHUX CHCTEMax
3arajibHOJICPKaBHOTO PiBHSA Ta B Pi3HUX perioHax KpaiHu.

OTxe, akTyaJIbHUM € BUPILICHHS TaKUX IpoOIeM:

1. CTBOpeHHS AITOPUTMIB JAJIsi PO3POOJICHHS CHCTEM KOMIUIEKCHOTO EKOJIOTIYHOTO
KOHTPOJIIO Ta YIPABJIIHHS 3 ypaXyBaHHAM HPUYMHHO-HACIIJKOBOI'O XapakTepy 3a0py HEHHs
JOBKULIS, 13 CHUCTEMAaTH3ali€l0 MPOCTOPOBHX Ta IH(POPMALIWHHUX B3a€MOBITHONIEHb MiX
JAaHUMU Ta MOXJIMBICTIO IX OHOBJIEHHS 332 JaHMMH CHUCTEMHOI'O MOHITOPUHIY JIOBKLUIA, a
TaKOK KOHTPOJIIO BUKHIIB, CKUIIB 1 BIIXOMAIB, KOTPi 3AIMCHIOIOTHCS HA 3arajibHOJCPKABHOMY
piBHI B yCiX perioHax KpaiHH.

2. Po3poOseHHs Ha OCHOBI CTBOPEHOI TEXHOJIOTII i yIpOBaKEHHS B YKpaiHi cucTeM
KOMILJIEKCHOT'O €KOJIOTIYHOTO KOHTPOJIFO Ta YNpPaBIiHHA 3 IIMPOKUMHU AaHATITUYHUMU
MOJJIMBOCTSIMH, ONEPAaTHBHUM OHOBJIGHHSIM IE€PBUHHUX JaHUX Ta BIANOBITHICTIO [0
OCHOBHUX 3aBJIaHb BIAMOBITHUX €KOJOTTYHUX YCTAHOB Ta BIJOMCTB.

3. Baamum BupimeHHSIM mpoOieM, 0 MOCTaIN Ha ChOTOHINIHIN JeHb, € mepexia A0
aBTOMAaTH30BAaHOI CHUCTEMHM MOHITOPUHIY HaBKOJIMIIHBOTO CEPEJOBHINA, TOOTO IOCTa€e
HEOOX1/IHICTh y CTBOPEHHI IHTENEKTYalbHOI €KOJIOTTYHOT CUCTEMH YIIPABIIHHS.
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€6ooxumoe Ilasno Banepiiiosuu
3000y8a4 Kageopu adMIiHICMPamugHo20 ma 20CN00ApPCbLK020 NPAasa
3anopizbko2o HaAYIOHANLHO20 YHI6EpCcUmemy

CY‘—IAC.I.-II/II‘/JI CTAH AAMIHICTPATHUBHO-ITIPABOBOI'O 3ABE3IIEYEHHA
KAZAPOBOI NOJITHUKH B OPTAHAX ITYBJITYHOI AIMIHICTPAILII B YKPAIHI

AHaJli3 TEOPEeTHYHHX OCHOB TIOHSTTA JEpPXKABHOI KaJApOBOi MOJITHKH JIO3BOJISE
BU3HAYMUTH, L0 JEpXKaBHA KaJpoBa IOJITUKA - 1€ LUIECHPSIMOBAaHA 3arajlbHOJEpKaBHA
CTpaTerisi, fKa po3paxoBaHa Ha TPUBAIMU NEpPiOA MiSIBHOCTI JEp)KaBH, CIPSMOBAaHA Ha
HomyK, (OpMyBaHHS, PO3BUTOK Ta palliOHAJIbHE BUKOPHCTAHHS 1 BIIATBOPEHHS JIOACHKOIO
KamiTamy Juis 3a0e3ledeHHs peaiizalii 3arajJbHOHAIIOHAIBHUX IHTEpPECiB: i1HTEpeciB
0COOHMCTOCTI, CYCITIJIbCTBA Ta JACP)KABU Y Pi3HUX chepax iX KUTTEAISIIBHOCTI, peatizallis SKuxX
rapanrye 30epeKeHHS HAI[lOHATBHUX I[IHHOCTEH, JAEp)KaBHUH CyBEPEHITET, TEPUTOPIaIbHY
HUTICHICTh Y KOHTEKCTI PO3BUTKY YKpaiHM SK JEMOKPATUYHOI, COI[aIbHOI Jep’KaBU 3
PO3BHHYTOIO PHHKOBOIO EKOHOMIiKOI. Bim crparerii momgampIioro po3BHTKY JIepiKaBH
3anekarb OO0CSIr 1 MEXi JIepKaBHOTO PETyNIOBaHHS KaJIpOBHX IMPOLECIB, PIBEHb iX
JereHTpamiszamnii Ta aeMokparusamii. KagpoBa moliTHKa SK COIiaibHE SBUINC, MAalO4u
0araTopiBHEBY CTPYKTYpY, 3Ha4HO LIMpIIE 32 3MICTOM, HDK JIep’KaBHA KaJpoBa IOJITHKA, 1€
Cy0'eKTOM BHCTYIIa€ JepKaBa, sSika HE MOXKE BUKIIOYHO Ha cebe OpaTu poO3B'3aHHS BCIX
kagpoBux mpobnem [1, c. 563]. KagpoBa momituka BimoOpaxkae 3aKOHOMIPHOCTI PO3BUTKY
00'eKTMBHHX KaJpPOBHX IIPOIECIB, 3B'I3KM Ta BIIHOCHHHU, IO MAIOTh IM TIEBHY SKICHY
XapaKTepUCTUKY, BU3HAYal0Th OCHOBHI PUCH Ta HPUHLMIU KaapoBoi poboTH. dopmyBaHHs
JiepKaBHOT KaJpOBOi MOJITHUKU € JIOCUTh CKJIATHUM, CyNEpPEewIMBUM mporecoM. BiH moxe
OyTH pe3yJabTaTHBHUM Y pa3l JOTPUMAaHHS MEBHUX BUMOT 3a YMOBHM IOCIIZOBHOI peai3amii
HU3KHA HAayKOBO-METOJIUYHHUX, 3aKOHOJIABYMX, TOJITUYHUX Ta OpraHi3alliiiHO-ympaBIiHCHKUX
3ax0/IiB.

Po3poOnenHst KOHIENTyallbHUX 3acaj Jep>KaBHOI KaJpoBOi IMONITUKH NOTpedye
BpaxyBaHHS: HAyKOBUX MPHUHILMIIB Mi3HAHHS COLUAJIBHUX SBHIL (CUCTEMHICTh, 1CTOPHU3M,
coliajibHa JETEPMIHOBAHICTh); KPUTHUYHOTO OCMHUCJIEHHS Ta TBOPYOTO 3aCTOCYBaHHS
HaKOMHWYEHOTO HAYKOBOI'O 3HAHHS B Tajy3l YNpaBIiHHA Ta KaJpOBOi JisUIBHOCTI; peaIbHOIro
CTaHy KaJpOBOT0O KOPIyCYy JAepiaBU; KPUTHUUHOTO aHaI3y 3apyOiKHOIO JOCBILYy poOOTH 3
KaapaMH, Horo amanTamii B YkpaiHi, Oepydd A0 yBaru TpaauIlii Ta OCOOJMUBOCTI
MeHTalTeTy [2, ¢. 71]. JlepxaBHii KaapoBiii MOJIITUL MalOTh OYTH MPUTaAMaHH1 TaKl CyTHICH1
pucu:

- CHUCTEMHICThb, IO BpaxOBY€ pi3HI AaCMEKTH KaJpPOBUX IHUTaHb - EKOHOMIYHI,
coIliaibHi, MOpaJbHI, COIAIbHO-TICUXOJIOTTYHI TOIIIO;

- HayKoBa OOIPYHTOBAHICTh Ta PEATICTUYHICTh BpaxyBaHHS MOTPeO CYCHUIBCTBA B
KaJpax, MOCII0BHICTh Ta €TAIHICTh BUPILICHHS CTPATeTIYHUX KaJIpOBUX 3aBJIaHb, 3TyYCHHS
10 ripoeciifHOl AiSUTBHOCTI MiATOTOBICHUX (aXiBIIiB;

- €IHICTh Ta 0araTOpiBHEBICTh IOJI0 OXOIUIEHHS BCHOI'O KaJpOBOTO MOTEHIIANy,
KaJ[pOBHX TPOILIECIB;

- IEPCIIEKTUBHICTh, IO BU3HAYAE BHUIIEPEIHKATBHUA XapaKTep, BPaXxOBY€E COIiaTbHHUN
nporpec, 3MiHU XapakTepy Ipalli Ta YIpaBIiHCbKUX MPOLECIB;

- JEMOKPATHUYHICTh 3a IIJISIMH, COIIAIBHOI 0a3010 Ta MeXaHi3MaMH pO3B'SI3aHHS
KaJ[pOBHX MpoOIeM;

- MOpPAJIbHICTh - BUXOBAaHHA B KOXXHOMY IMpAaliBHUKOBI TaKUX PHUC, SK YECHICTb,
VIIEeBHEHICTh, TPOMA/ISTHCHKA BiAMOBIIaTbHICTD;

- 3aKOHOJ]aBYa 3a0€3MEeYEeHICTb.
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Came i pucH, IO CTalOTh NMPUHIIUIIAMH, HAAAIOTh JCPXKABHIM KaJApOBIA TOJITHIN
IUTICHOCTI 1 CYTHICHOT BU3HAYEHOCTi, YMOXJIMBIIOIOTh ii BIUIMB Ha BCi KaJpOBi MpPOIECH B
nepkaBi. Po3poOiieHHsT Ta BIPOBAIKEHHS HAYKOBO OOIPYHTOBAHOI JEp>KaBHOI KaJpoBOl
NOJITUKK € HarajlbHOIO TOTPEe0OI0  YKPaiHCBKOTO  CYCHUIBCTBA, HAaWBAXIUBIIIOK
MepeyMOBOIO YCITIIIHOI peajizaiii IHHOBAIIHOI cTpaTerii pO3BUTKY JAEPKaBH, CIIPSIMOBAHOL
Ha 3a0e3MeUeHHs] BUCOKMX TEMIIIB €KOHOMIYHOTO 3pOCTaHHS KpaiHHU Ta JOCSTHEHHS BHCOKHX
CTaH/IapTIB )KUTTS TPOMA/JISH.

YupoBa/pKeHHS JEMOKPATUYHHMX NPUHIMIIB B YKpaiHi CYNpPOBOKYETHCS 3MiHOIO
pOJIi JIepKaBHOI KaJApOBOi MOJITUKH y cdepl AepkaBHOro ympabiiHHA. [lepexim 1o HOBOI
YIPaBIIHCBKOI MNPAKTUKA BHMAarae HeE TUIBKM TepeopieHTalii JepKaBHO-CYCHUIBHUX
BIJIHOCHH, fKi MaroTh (OpMYBaTHCS Ha 3acajgax KOHCEHCYCy Ta CIIBPOOITHHIITBA, a W
pedopMyBaHHS I1HCTHTYTY JepXaBHOI CIy)kOM Ta CiIy)kOM B oOpraHax MiCIIEBOTO
CaMOBpSyBaHHs, IO CIpHUSATAME MOOYI0BI edekTuBHOI aAepxkaBu [3, c¢. 152]. Ilpunarigao
3a3HAYMMO, 110 OJHI€I0 3 HAHOLIBII 3HAYYIIUX CKIIAJTOBUX JIEPKABHOI KaJApPOBOI MOJITHKH €
KaJ[poBa MOJITHKA B CUCTEMI JEPKABHOTO YNPABIiHHS, OCKUIBKU caMe MPaKTUYHA JTisIbHICTh
JEp)KaBHUX CITY)KOOBI[IB Ta MOCAJOBUX OCIO MICIIEBOTO CAMOBPSAYBAaHHS 3HAYHOIO MIipOIO
CIpusi€ YCHIIIHOMY PO3B'SI3aHHIO MPOOJIEMHUX MUTaHb y cdepi 3a0e3nmeueHHs] HaIliOHATbHOL
Oe3meKku, 30KpeMa 3IiHCHEHHS 3aBJaHb EKOHOMIYHOTO, IOJIITHYHOTO W KYJBTYpHOTO
PO3BUTKY CYCHUIbCTBA, € UWHHUKOM IHCTUTYI[IOHAJbHOI CIPOMOXKHOCTI HAIllOHAIBHOTO
KaIpoBOro  TOTeHmiamy. Peamizamiss  nmepkaBHOI  KagpoBoi  MONITHKH — Iependadae
MEPEOpPIEHTAIlI0  JIEP’)KAaBHOTO  YIPABIIHHS 13 CHUCTEeMOLEHTPUYHOI MapaJurMu Ha
NEPCOHOICHTPUYHY. Y 3B'S3KYy 3 UM JIOUUIBHO PO3TIISAATH PO3BUTOK CHCTEMH JIEPIKABHOTO
VOpaBIiHHSA SK CYKYHHICTh TpaHchopMalidi KOMIOHEHTIB (IiJli, NPUHLMUIN, KaJpH,
CTpYKTYpa, (yHKIIi, METOIH, TEXHOJOTris, iH(popMalis, TexXHiKa), MPOUEAYyp HisUIbHOCTI,
3BSI3KIB MK KOMIIOHEHTAaMH Ta Yy4YaCHUKaMU TPOLECIB, YSABIEHb MPAIIBHUKIB II0J0
HAIPSIMIB, TEMITIB Ta 3MICTY IIUX 3MiH.

Haspina nHarampHa moTpe6a 3MIHM YIPaBIIHCHKOI MapaaiurMu y cdepi JeprkaBHOI
KaJIpOBO1 MOJITUKH, BUPOOJIEHHSI MOJIEN1 CcTajoi, A1MOBOI KaJpOBOI CUCTEMH, YIIPOBAKEHHS
HOBMX KaJpoBUX TexHoinorid. CrpaTeris JIep>kKaBHOi KaJpOBOI IOJIITUKHA BHPAKaE BOJIIO
HapoAy, MOJITUYHUNA Kypc poOOTH 3 KaapaMH Ha 3arajbHOJEpPKAaBHOMY DIBHI, BHU3HAuae
OCHOBHM (OPMYBaHHs, PO3BUTKY Ta PalliOHAILHOI'O BUKOPHUCTaHHS KaJpiB, YCIX JIOJCHKUX
pecypciB nepkaBu. Y CTPYKTYpPHO-3MICTOBOMY IUIaHI JEp)KaBHA KaJapoBa TMOJITHKA - II€
cuctema oQiliifHO BU3HAHUX LIiJIEH, 3aBaHb, IPIOPUTETIB 1 MPUHIUIIB JiSUTBHOCTI €PKaBH 3
oprauizailii Ta peryJroBaHHsS KaJIpOBUX MPOIIECIB 1 BIAHOCUH. Jlep’kaBHa KaapoBa IMOJITHKA
peai3yeThCsl 4epe3 CyKYyIHICTh PI3HOMAHITHUX COLIANbHUX (YHKLIN BIaJHUX 1HCTUTYTIB 1
BU3HAYa€ IIISAXHU 1 3aCO0M KaJipoBoro 3ade3nedeHHs pedopM, npodecionani3m ix 3aiiiCHeHHS;
€ BaXJIMBUM (PakTOpoM 30€pe’keHHS Ta 3MIIHEHHS IUIICHOCTI JepKaBH, COL[aJbHO-
HOJITUYHOI CTaOUIBHOCTI CYCIIJIBCTBA 1 BUCTYIAE €JIEMEHTOM pPeryisiii >KUTTEIISIbHOCTI
HaCEeJICHHSI.

BaxumBuii HampsM KaJgpoBOi TMOJIITUKA B KOHTEKCTI BIATBOpEHHS Ta e(eKTHBHOL
peastizaiiii KaJpoBOTo MOTEHIIaTy - CTUMYJIIOBAaHHS PO3BUTKY caMOOCBITH KaJipiB. [loTpeda B
Jiep’KaBHOMY BIUIMBI Ha PO3BUTOK CaMOOCBITH 3YMOBJIOETHCS CYCHIUJIBHOIO Ta OCOOMCTICHOIO
HEOOXI1THICTIO, 3POCTAaHHIM POJII OCBITH B JKUTTEMISUIBHOCTI OCOOMCTOCTI ¥ CYCHIIBCTBA B
CydacHHX yMoOBax #oro po3BuTky. OcoOmmBe Micie cepen nuisaxiB peamisarii Crparerii
MOCiZla€ TMIiJIBUIIEHHS POJII MOJIOAI SIK TIPIOPUTETHOTO HAMPSAMY PO3BUTKY KaJpOBOTO
NOTEHIlially JIep’KaBH, BIJ fAKOro ©Oarato B UYOMYy 3aJeXuTh pedopMyBaHHA Ta
OHOBJIEHHS,CTa01T13a1isl Ta PO3BUTOK YKPATHCHKOTO CycHiibcTBa. POpMyBaHHS Ta peaizallis
JiepKaBHOT KaJpoBOi IMOJITHUKU Mae 3JIHCHIOBAaTHUCSA HA 3aca/laX CHUCTEMHOI AiSUTBHOCTI, SKa
MOEHYE HAYKOBO-METOJIOJIOTIYHI, MOJITUKO-IPABOBI, COLIaJbHO-€KOHOMIUHI, MOpPaIbHO-
MICUXOJIOT14HI, COLIOKYJIbTYpHIi, YIPaBIIHChKI Ta IHHOBAI[ii{HI aCHIEKTH.
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[IparnenHs Ykpainu BiAMOBIAaTH €BPONEHCHKOMY PIBHIO B YCiX cdepax MisIbHOCTI
JiepKaBM BUMAara€e 3HAYHUX MEPETBOPEHb, 30KpeMa, 1 THUX, IO CTOCYIOThCA YIOCKOHAJICHHS
KaJpoBOi MOJITUKM B CHCTEMI JE€P>KaBHOTO YIPABIIHHS Ta MICHEBOTO CaMOBPSIyBaHHS.
CyvacHuld TpENCTaBHUK BJIaAd Mae€ OyTH HAJIUICHUA HE JIHMIIE BIAMOBITHUMHI
MOBHOBAKEHHSIMHU, a W MEBHUM KOMILJIEKCOM OCOOMCTHX MOPAJIbHHMX Ta MCUXOJOTTYHUX
SAKOCTel. BiH mepi 3a Bce MOBUHEH OyTH aBTOPUTETHUM, IHTENIT€HTHUM, NMOIHPOPMOBAHUM
Ta 00i3HaHMM Yy BCiX c(epax, 10 TMOB'S3aHI 3 WOTrO ISUTbHICTIO: €KOHOMIYHUX 3aKOHaX,
3aKOHOJIABCTBI MPO MpAII0, CyYaCHUX METOAAX YIPaBIIiHHS,0CO0IMBOCTIX HOTO PErioHy
tomio. Kpim Toro, BayKIMBy posib Bilirpae ICUX0JOTIYHA CYMICHICTh JAHOTO MPEICTAaBHHUKA 13
KOJIEKTUBOM, 110 HEaOUSIK aKTyasi3ye MO3UIII0 KOKHOTO AeP>KaBHOTO CIYKOOBIIA 111010 HOTO
Kap'epHOro 3pocTaHHs [4].

BaxumBy posb y cydacHiil KaapoBiii MOJITHIII Biirpae omiHKa eeKTHBHOCTI pOOOTH
OprasiB BJIaJu. AHaJI3 CBIAYUTH, IO €JUHOTO CUCTEMHOTO MIAXOAY 0 TIyMaueHHs MOHSATTS
OLIIHKK e(eKTUBHOCTI, i CyTHOCTI Ta 3HaYeHHA He icHye. Ha mei yac omiHka e(eKTUBHOCTI
IPYHTY€TbCA Maibke HIIKOM Ha (OpMaibHUX TOKA3HUKAX 1 3MIACHIOETHCS B OLIBIIOCTI
BUNAIKiB y ¢opmi arecramii. Taka cucrema cnpuiiMaeTbcsi MpaliBHUKAMU SK TPOCTa
dbopManbHICTh, IPAKTUYHO HE BILTUBAE HA OIUIATY iXHBOI mpaili. ToMy 11e 0JJHUM BaKJITMBUM
3aBJIaHHSIM OpTaHiB JIEP)KaBHOI BJIAAM Ta MICIIEBOTO CAaMOBPSIYBaHHS € YiTKE 1 MpeIMETHE
BHU3HAUEHHS O0'€KTIB, METOJIB 1 MPOLEAYpP OLIHKK €(PEKTUBHOCTI MiSIBHOCTI MEpPCOHAIY,
BU3HAYCHHS YITKUX KPHUTEPIiB 1 MOKA3HUKIB TaKoi OLIHKK. Bennka yBara mMae mpuaiiseTbes
TaKOX IM1IBUIIEHHIO 0COOUCTOT BiAMOBIIATBHOCTI IEP>KaBHUX CIIY>KOOBI[IB Ta MMOCaA0BUX 0C10
OpraHiB MiICIIEBOTO CaMOBPSIyBaHHS 3a JIOPY4YEeHY CIIpaBy, IO CIPHUSE 3HWKEHHIO IX
BiTUYKEHHS 1 IOCUJICHHIO iX BIJJIaHOCTI CIIpaBi 0OCIyrOBYBaHHS TPOMAJICHKHX 1HTEPECIB.

TakuMm YWHOM, 3AIMCHEHHS EKOHOMIYHHMX Ta COLIaJbHHUX TIEPETBOPEHb, HATAHHS
JIEP>KaBHUMHU CIYKOOBLSIMH YIPABIIHCHKUX TOCIYT MOJIHMBO JIMIIE 32 YMOBH CTBOPEHHS
e()eKTUBHOI CHCTEMHU POOOTH 3 MEPCOHAIOM, sIKa BiIIOBiIana O CTaHIapTaM JIEMOKPATHYHOI,
IPaBOBOi JIepKaBM 13 COL[AJIbHO OPIEHTOBAHOIO PUHKOBOK EKOHOMIKOK. 3 MI€I0 METOI0
MPOBOJIUTHCA IIMpPOKOMAcIITadHa ajMiHICTpaTUBHA pedopma B YKpaiHi, HEBII'€MHOIO
CKJIaJIOBOIO SIKOT € KaJlpoBa MOJITHKAa B OpraHax JepXaBHOI BJIaJu Ta OpraHax MiCLEBOIO
caMoBpsiAyBaHHs. Jlep)kaBHA KaJpoBa MOJITHKA € HAWBAXKIUBIIINM (aKTOPOM 30€pEKEHHS Ta
3MIIIHEHHS LUTICHOCTI  JAEp)KaBH, COLIAJbHO-MOJMITUYHOI CTaOUIBHOCTI  CYCHIJIBCTBA,
CTPATEriuHOI0 CKJIAQJOBOIO PEryJsiii >KUTTEIISUIBHOCTI TpoMajisH. BakianBoro CKJIaz0BOIO
JIepKaBHOT KaJIpOBOi MOJIITUKU € CTBOPEHHS 30alaHCOBAHOI CUCTEMHU YIPABIIHHS JIOJACBKUM
KaIiTajaoM, 110 Mae€ 3a0e3MeYnTH ONTUMaIbHE BUKOPUCTAHHS TPYAOBUX PECYpPCIB KpaiHU.
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Epmax Onexciit Bikmoposuu,
ooyenm Kageopu KpUMIHATbHOCO, KPUMIHANbHO-8UKOHABYO20 NPABA MA KPUMIHONO2IT
Axaodemii Jlepoicasnoi nenimenyiapHoi ciyscou, Kanouoam opuouUyHUX HayK
Canyn Onvea Muxaiiniena
cmyoenmka V| kypcy gpakynomemy 3a04n020 KOHMPAKMHO20 HABYAHHS MA NIOBUUJCHHS
keanigixayii npayienuxie Axademii [epoicasnoi nenimenyiaproi ciyicou

JIO MATAHHS ITPO HOPMATHUBHO-TIPABOBE PET'Y.JTIOBAHHSI
3ACTOCYBAHHSI IPUMYCOBUX 3AXO/IB MEJUUYHOI'O XAPAKTEPY
JI0 3ACYUKEHUX

Kpuminaneauii kozmekc VYKpaiHu mnependayae 3BUIBHEHHS BiJl MPU3HAYCHOTO
nokapanHs abo BimOyBaHHS MOKapaHHS 32 XBOPOOOIO YOTHUPHOX KaTeropiil ocid: ocid, sKi B
CTaHI TcuxXiuHOi XBOpoOM abo mijg Yac BimOyBaHHS IMOKapaHHS 3aXBOPUTM HA MCHXIYHY
XBOpoOy, M0 T030aBiisge€ iX MOMJIMBOCTI YCBiZOMIIIOBaTH cBOi il (Oe3misipHICTH) abo
kepyBat HuMHU (4. 1 c1. 84 KK VYkpaiam); oci0, AKi micis BUMHEHHS 3JI0YMHY, alie IO
IIOCTAaHOBJIEHHSI BUPOKY 3aXBOPUIM Ha 1HIIY TSDKKY XBOpOOy, 110 MEPEIHIKOHKAE BiI0OYBaHHIO
nokapanss (4. 2 ct. 84 KK VYkpainn); oci0, sxi mig yac BigOyBaHHS MOKapaHHsS 3aXBOPLIM Ha
1HITY TSDKKY XBOpoOy, IO mepenikoakae BigOyBanHio nokapanus (4. 2 ct. 84 KK Vkpainn);
3aCyJUKCHHUX BIHCHKOBOCITY)KOOBIIIB, B pa3i BH3HAHHA iX HENPHIATHUMH 10 BiHCHKOBOI
ciyx0u 3a ctaHoM 3710poB’s (4. 3 cT. 84 KK Vkpaiun).

Ocobu, ski mig 4ac BinOyBaHHS MOKAapaHHS 3aXBOPLIM Ha ICHXIYHY XBOPOOy, IO
1no30aBJige€ X MOMIJIMBOCTI YCBIIOMIIIOBaTH CBOi Jii (0Oe3isiibHICTh) ab0 KepyBaTH HUMH,
MOXYTh OYTH 3BIJIbHEHI BiJl NMPHU3HAYCHOTO MOKapaHHS a0o0 Bia BiAOyBaHHS IMOKapaHHS.
[lepenymMOBOIO 3BUIBHEHHS BiJl MOKapaHHA OCi0, SKi 3aXBOPUIM Ha IMCHUXIYHY XBOPOOyY, €
peanmpHe BinmOyBaHHS 0COOOI0 TIOKapaHHsS, NPH3HAYEHOTO BUPOKOM cynay. IlizcraBoro
3BUIBHEHHSI Bij MOKapaHHs, 3a3HaueHuX y 4. 1 c1. 84 KK, € iX 3aXBOoproBaHHS Ha ICHUXIYHY
XBOpoOy, 10 M030aBiig€ iX MOMKJIMBOCTI YCBIAOMIIIOBAaTH cBOi A1l (0e3xisybHICTE) abo
KepyBaTH HUMHM. 3acyKeHH, 1110 BiJOyBa€ MOKapaHHs 1 CTpakJae Ha MCUXIUYHUI po3nan He
3/1aT€H YCBIIOMJIIOBATH 3MICT BHUIPAaBHOI pPOOOTH, fKa MPOBOAUTHCA 3 HUM IEPCOHAIOM
JAKBC VYkpainu, a Tako’ He MOBUHEH HECTHU TATap MOKapaHHs, SIKMHM TakoK Moxke OyTu oMy
HE 3PO3YMUIHNM.

3BUIBHEHHS BiJl MOKapaHHs a0o BiJ BiOyBaHHS MOKapaHHS OCi0, SKI 3aXBOPLIM Ha
NICUXIYHY XBOPOOY 31MCHIOETHCS B pe3ysIbTaTl BpaxyBaHHS JIBOX KPUTEpIiB: MEAUYHOIO Ta
IOpUIMYHOr0. HasBHICTD y 3aCy/IPKEHOT0 IICUXIYHOTO 3aXBOPIOBAHHS Ma€ OyTH MiATBEPIKEHO
aKTOM ICHXIaTPUYHOTO OOCTEKEHHS 3aCy/PKEHOTO B CTAalllOHApPHUX YMOBax CIIelliali3oBaHOi
NICUX1aTPUYHOI JIIKapH1 (B1IUIEHHS) Jlep:kaBHOT KpUMIHAJIbHO-BUKOHABUOI CIYXOM YKpaiHu
(m. 5 po3n. VI Ilopsnky opranizamii HagaHHA MEAMYHOI JOMOMOIM 3acCyKEHHM [0
mo30aBJIieHHs BOJ, 3aTBepKeHoro HakazoM MIOY ta MO3 Vkpainu Bix 15 cepmas 2014 p.
Ne 1348/5/572).

MennyHoMy 0OCTEKEHHIO 3 METOIO IMIITOTOBKU Ta TOJIAHHS JI0 CYIy MaTepialliB JJjis
BUPILICHHS MUTAHHS MPO 3BUIBHEHHS 3aCyIDKEHUX BiJ] MOJAIBIIOTO BiJOYBaHHS MMOKapaHHs
M1UIAraloTh 3aCyIXKeH], K1 3aXBOPUIM B YCTAHOBI BUKOHAHHS MTOKapaHHsI, a TAKOXK 0COOH, K1
3aXBOPUIM /10 3aCy/KEHHs, ajle X XBOpOOM BHACHTIJIOK NMPOrpecyBaHHS HAOYJIM XapakTepy,
3a3HAYEHOTO B TEPENIKY 3aXBOPIOBaHb, SIKI € MIJCTABOIO VISl TOJ@HHS JO0 CyJy MarepiajiB
PO 3BUIBHEHHS 3aCy/UKEHUX BiJ MOAAJBIIOrO BiI0YBaHHS MOKApaHHS, 3T1AHO 3 10JaTKOM 12
1o Ilopsiaky opranizarlii HaaHHS MEIUYHOI JOTIOMOTH 3aCy/KEHUM JI0 1M030aBJICHHS BOJI,
3arBeppkeHoro HakazoM MIOY ta MO3 Vkpainu Big 15 cepras 2014 p. Ne 1348/5/572.

Jlo Takux 3axBOPIOBaHb BITHOCATHCA: 1. JeMeHIlli: a) JeMEeHIs TpH XBOpoOi
AnbIreiiMepa cepeIHbOrO Ta BaKKOTO CTYIEHIB; 0) neMeHIlis mpu xBopooOi [Tika; B) nemeHiris
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BaKKOTO CTYyIeHs npu: XxBopoOi ['eHTinrTona, xBopobi Ilapkincona, nefipoindexkiii, cudimici
Ta TPOTPECUBHOMY Tapaiidi, TpaBMaXx TOJOBHOTO MO3KYy, eMUIENcii, CYyIWHHUX
3aXBOPIOBaHHIX, I[PECEHUJIbHA Ta CEHWIbHA JeMeHlii, 2. aMHeCTHYHHUHA CHHIPOM
OpPTraHIYHOTO TOXO/DKCHHS, HE OOYMOBICHHH alKorojeM a0o IHIIUMH TICHXOAKTUBHUMH
pEUYOBMHAMH, Y 3B 53Ky 3: TpaBMaMU TOJIOBHOTO MO3KY, CYJWHHUMH 3aXBOPIOBAHHSAMH,
eMiJIeNICi€l0, HOBOYTBOPEHHSMH TOJIOBHOTO MO3KY, HeWpocudimicom, HeHpoiH(peKIisamMu,
IHIIMMH 3aXBOPIOBAHHSIMMU; 3. MCUXOTUYHI CTAaHU OPTaHIYHOTO MOXOJDKEHHS: 1) ramaronuHo3
OpPraHiYHOTO MOXOJPKEHHS; 2) KaTaTOHIYHWN CTaH OPraHiyHOTO IMOXOJUKEHHS; 3) MasyHHUA
(mm3o¢peHoNnoAIOHNI) CTaH OPraHiYHOTO MOXOHKCHHS; 4. mu30(peHis, MU30TUINIYHI Ta
MasuHi ~ po3nmaaud:  a)  mm3oppeHis  mapaHoigHa, — rededpeHHa,  KaTaTOHIYHA,
HequdepeHiiioBana Oe3nepepBHa 3 HapocTalouyuM JedexTom; 0) IIM30TUIHUN po3ja;
B) XpOHIUHI Mas4Hi po3naau; 5. OimossApHi adeKTHBHI PO3NaaAM, PEKYPEHTHI AETPECHBHI
pO3JIaau - emi30]] BaXKOi Jienpecii 3 ICUXOTHYHUMU CUMITOMAaMHU, CYiIUIAIbHUM PU3UKOM;
6. po3agy OCOOMCTOCTI Ta MOBEHIHKH OPraHiuyHOI €Tioynorii, OOyMOBJIECHI XBOPOOOIO,
VIIKO/DKEHHSIM YW JUCQYHKIIEI0 TOJOBHOTO MO3KY - HeHpoiH]ekIii, aereHepaTUuBHI
ypaxXeHHS TOJIOBHOTO MO3KY, CYIWHHI 3aXBOPIOBAHHS T'OJIOBHOIO MO3KY, CIJIETCis, 1HIII
OpraHiuHi YIIKOJKEHHS TOJIOBHOTO MO3KY; 7. pO3JaJd OCOOUCTOCTI y CTaHi BaXKKOi
JEKOMIICHCAIII] 13 3arpo30l0 ayTo- 4Yu TreTepoarpecii - MapaHoigHWA Po3Jia] OCOOMCTOCTI,
MIM30iTHUN  po3Jla7,  OCOOMCTOCTI, JHMCOLIAJLHUNM  PO3JIaJl OCOOMCTOCTI, E€MOIIHHO
HECTaOLTbHUHN pO371aJl 0COOMCTOCTI, IMITYJIbCHBHHUNA PO3JIaZ OCOOUCTOCTI, ICTEPUIHHIA PO3JIA]]
0COOHMCTOCTI, aHAHKACTHUH PO371aJ] OCOOUCTOCTI.

Martepianun Ha 3aCy/DKEHUX, XBOPUX HA TCHXIYHI pPO3Jaad, PO3TIISAAOTHCS 3a
HasiBHOCTI popmu Ne 101/0 "AKT mCHXiaTpHYHOTO OIJISIAY 3acCyIKEHOTro", 3aTBepaKeHOI
Haka3oM MIiHICTepcTBa OXOPOHM 3110poB’ss Ykpainu Big 29 rpyaus 2000 poky Ne 369, B
CTaIllOHAPHUX YMOBAaxX CIEIiadi30BaHOl ICUXIaTpU4HOi JikapHi (BimauieHHs) JlepkaBHOT
KpUMiHAIBHO-BUKOHABYOI CITY)kKOU YKpaiHu.

3 ypaxyBaHHAM pe3yJbTaTiB MEIUYHOTO OTJSAY 3acCyKEHOrO  JIiKapChKO-
KOHCYJIbTAaTHBHA KOMICisSi HETalHO CKJIaJla€ BHCHOBOK IPO MEJMYHUHN OTJISM 3aCyIKEHOTO
II0JI0 HAIBHOCTI 3aXBOPIOBaHHS, BH3HadeHOro IlepenikoM 3aXBOpIOBaHb, SIKi € IiJICTAaBOIO
JUTSL TIOJTAaHHS 70 CYJly MaTepialiiB Mpo 3BUILHEHHS 3aCYPKCHHUX BiJl TOJANBIIOTO BiAOYBaHHS
nokapaHHs. [licis MEeIWYHOTrO OrJisAay ToJIoBa KOMicii JOBOAWTH BHUCHOBOK 3aCyIKEHOMY.
BucnoBok kowmicii HeraitHo mnepemaetbcsi A0 YBII, 3a sKxor0 3HAUUTHCS Takuid XBOPHM
3acy/PKeHUH Ha JIaTy OTJISAY KOMICIETO.

Ha migcraBi BucHOBKY koMicii HadaibHUK Y BII, 3a sikOI0 3HAYUTBHCA 3aCyKEHUM,
MPOTATOM 100U TICII OTPUMAHHS BUCHOBKY KOMICIi TOTY€ TOJIaHHS JI0 CYy TIPO BHUPIIICHHS
NMUTaHHS U1 3BUTBHEHHS 3acy/KEHOrO BiJ BifOyBaHHS MOKapaHHA 3a XBopoOorw. Jlo
MOJAaHHS JTOJAIOTHCSA 0COOOBa CIIpaBa 3acyI>KEHOTO 1 BUCHOBOK KOMIcCii. Y pa3i 3BUTbHEHHS
3aCyPKEHOTO BiJl MOJAIBIIOTO BiAOYBaHHS MOKApaHHs Y 3B’SI3KY 13 MCUXIYHUM PO3JIAZOM JI0
HBOT'O CY/IOM MOXYTh OyTH 3aCTOCOBaHI MPUMYCOBI 3aX0I1 MEIUYHOTO XapaKTepy.

OTxe, MOXHA 3pOOMTH BHCHOBOK, II[0 HOPMAaTHUBHO-TIPABOBE pETYIIOBAHHS
3aCTOCYBaHHS MPUMYCOBUX 3aX0J[IB MEIMIHOTO XapaKTepy 3IHCHIOETLCS HA 3aKOHOABIOMY
Ta MiJA3aKOHHOMY piBHI. Ha mi/3akOHHOMY piBHI TaKke peryytoBaHHs 311HCHIOETHCS CIITBHUM
Haka3oM MiHicTepcTBa foctumii Ta MiHICTepCTBA OXOPOHU 3J0pPOB’ST TOMY, Mae€
MDKTaTy3eBUI XapakTep Ha CTHKY JBOX Traixy3ed MpaBa: KPUMiHAIbHO-BUKOHABYOTO Ta
MEIMYHOTO.
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Keim Hamania Muxaiiniéna,
ooyenm Kageopu yusinbHO20 Npasa ma npoyecy
JIvsiscvoro20 HayionanvHo2o yHieepcumemy imeni leana @panka,
KaHouoam 1opuoudHUxX HayK, OOYeHm

KJIACHU®PIKALIA BIOJIOTTYHUX MATEPIAJIB TA il POJIb Y
BU3HAYEHHI C®EPHU ITPABOBOI'O PEI'YJIIOBAHHA AISAJIBHOCTI OO
CTBOPEHHS TA BUKOPUCTAHHSA BIOBAHKIB

Cdepa mpaBoBOro peryirOBaHHS MiSUTBHOCTI IIOAO CTBOPEHHS Ta BHKOPUCTAHHS
0100aHKIB 3aJIC)KUTh BiJ 0ararbOX YMHHHUKIB, a came, BiJ TOro, SKHH II¢ BUJ 0i00aHKy, a
TaKOX 1 BIJ TOTO, SKUU OlOJOTIYHUI MaTepiald BXOIUThH 0 HOTO CKJIaay, BiJl OTO TaKOXK
3aJI€KUTh TOPSIOK HOro BHIYYEHHS YW OTPUMaHHA. ToMy, NpoBelNeHHs Kiacudikaiii
010J10T1YHOTO MaTepialy MaTHME HE JIUIIE TEOPETUYHE, ajle i BaKJIMBE MPAKTUYHE 3HAYCHHSI.
Ha cporonHi, Haxaip, 11€ IUTaHHSA HE € JOCIIKEHUM y Haylll MEIUYHOrO IpaBa, 10 MOXE
HNOTATHYTH 33 COOOI0 TUTYTaHHUHY Y MTPABO3aCTOCOBHIM MPAKTHIII.

Tox 3amponoOHOBAaHO HACTYIIHI KpUTepil A Kiacudikalii 610J0r1YHOrO MaTepiany:

1) 3a mijicTaBor0 OTpUMaHHA 010JIOTIYHOTO MaTepiany:

- OlonoriyHuii Marepiain, 1o OyB BUIYyYEHHUI 3 METOIO HOTo mepeaadi 10 CKiIaay
0io0aHKy Ha MiACTaBl MOIH(GOPMOBAHOT 3r0IU JIOHOPA;

- OlonoriyHuii Marepiani, o OyB BHIy4Y€HUH YU OTPUMAHHUM 3 N1arHOCTUYHOIO
Ta/ab0 JKYBaJbHOIO METOIO Ta HaJaHWil 0i00aHKYy Ha TMijcTaBi MOIH(GOPMOBAHOI 3roau
nali€eHTa Ha Horo nojasbilie BAKOPUCTAHHS.

[IpakTryne 3Ha4YeHHA Takoi Kiacudikamii monsrae B TOMY, IO Ui Hepeaadi o
ckiaay 6100aHKy 010JIOTTYHOTO MaTepiany y HUX JABOX BUIIAJKaxX € Pi3Hi MiJCTaBH, a TAaKOXK
pi3dHa MeTa Ta TOPSIOK IPABOBOTO PETYNIOBAaHHS BHJIYYEHHS YH OTPHUMAHHS TaKOTO
Mmarepiany. 30Kpema B IeEpIIOMY BHIQJKy MOPSAAOK BHMIYYEHHs O10JOTriYHOro Marepiaty
PETYIIOEThCS TPAHCIUIAHTAIIIMHAM 3aKOHOAABCTBOM, a B JIPYTOMY BHIIQIKy IOPSIOK
BIJTYYEHHS UM OTPUMAHHS PETYIIOE€THCS 3aKOHOJABCTBOM, 1110 PETYJIIO€ TMOPSIOK 3/11HCHEHHS
JIarHOCTUYHOI Ta JIIKYBaJIbHOI JISUIBHOCTI 1 YaCTKOBO TPAHCIUIAHTAL[ITHIM 3aKOHOJIaBCTBOM B
YacTUHI Ja4i 3roAM Ha TOJajblle BHUKOPUCTaHHS Marepialy s BUTOTOBJICHHS
0101IMIUTAHTATIB.

2) 3a MoXOMKEeHHSIM O10JI0TIYHOTO MaTepiaity:

- bionoriunuii Marepiai JII0ACHKOTO TOXOHKSHHS;

- bionoriyamii ~ matepian = embipoderanbHoro - Ta/abo  mo3adeTanbHOro
MOXOJKEHHS.

Taka xnacudikamiss TakKoX Ma€ TPaKTAUYHE 3HAYCHHS, OCKUIbKH, IMO-TIepIIe,
3aKOHOJIABCTBOM BCTaHOBJIEHHUN OCOOJMBHUI TOPSIOK OTPUMAaHHSA Ta Hepeaadl TakKoro
OloJoriYHOrO Marepiany 1o ckiaay 0100aHKy, HUISXOM OTPUMaHHS MOIH(POPMOBAHOI 3roJu
BiJl BariTHO{ JKIHKM Iepe]] MPOBEIEHHSIM IITYYHOIO MEpPEepHBAaHHS BariTHOCTI (abopTy) uu
NITYYHUX TIOJIOTIB Yy Ha MiACTaBl MEIUWYHMX II0Ka3aHb (3 OCOOJMBHM HarojiocoM Ha
KOH(}ineHIiHIcT, iH(oOpMamii mpo Hei) 4yM mepeA NoJoraMu, KOJIM MOBa Hae mpo
no3aderanbHi Marepianu (rutaneHty (il 00OJIOHKHM), MYMOBHHY TOIIO), SIKI OTPUMYIOTHCS
micyisl HapOKEHHsS AUTUHH, TO-JIpyre, y 3B S3KYy 13 MOPaJbHO-€TMYHHUMH OCOOIHMBOCTSIMU
BUKOPUCTAHHS TaKOro BHAY O10JIOTIYHOTO MaTepiany. TyT BaXJIMBO HArOJIOCHUTH, IO
emOpioderanpHi MaTepiand — 1€ 3aBXId 1 BHUKIIOYHO aHATOMIYHI MarepiajJd MepTBOTO
eMOpioHa (IUI0Ja) JIOAMHM, a KOJM MH TOBOPUMO IMpo mo3adeTalbHI MaTepiaiu, TO
BIJIMOBIAHO 7O BHM3HAueHHs naHoro B llopsaky mpoBeneHHs KIIHIYHUX BHUIPOOYBaHb
TKAaHMHHUX 1 KJIITUHHUX TPaHCIUIAHTATIB Ta €KCIIEPTU3U MaTepiaiiB KJIIHIYHUX BUNPOOYBaHb,
IIe € TaK 3BaHI aHaTOMIYHI 1Mo3a3apoaAKoBi Marepianu. L{i marepiaau MOXyTh OyTH OTpUMaHi
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SIK BHACJIIJIOK IITYYHUX MOJIOTIB UM MITYYHOTO MEPEPUBAHHS BariTHOCTI, @ OT)KE MTOXOIUTH BiJ
MepTBOrO eMOpioHa (Tuioaa) MOAUHY (IYNOBHWHA, IJIAICHTA, IUTiAHI OOOJOHKH, aMHIOTHYHA
piauHa), TaKk 1 MOXYTh OyTH OTpPHUMAaHI IICJS IOJOTIB Ta HAPO/IKCHHS IUTHHHU >KHUBOIO
(mynoBuHa, TUTanieHTa). 30Kpema, BianoBimHO M0 [lepenmiky TKaHWH 1 KIITHH JIFOJWHH, 3
SIKUMH JT03BOJICHA JisSTIbHICTh OAHKIB MYMTOBUHHOI KPOBI, 1HIITMX TKAHWH 1 KJIITHH JIIOJUHU, 10
ckiaay 0i00aHKYy MOXYTh BXOJWTH MYMOBWUHA (ITyMIOBUHHUN KaHATHK) Ta BUIUICHI 3 Hel
KIITUHH, IUIAIIEHTa Ta BWAUICHI 3 Hel KJIIITHHU, a TaKoXX Marepial eMmOpiodeTaabHOro
MOXO/KEHHST Ta BUJAUICHI 3 HbOTO TKAaHWHU, SIKI BHJIUICHI OKpeMo. TOMy MU TPOIMOHYEMO
BHECTH 3MIHU JI0 L[BOTO MEPeNiKy 1 3aMICTh OKPEMOro BHUAUICHHS IUIALIEHTH Ta IYHOBHHH
BBECTH TaKWH IYHKT fK «mo3adeTaqbHl Marepiajan», 1 BHU3HAYUTH IX SK aHATOMIiYHI
1103a3apOJKOB1 MaTepiayii (IyIOBHHA, IJIAIEHTa Ta BUAUICHI 3 HUX KJIITHHH), SKI OTpHUMaHi
BHACIIZOK MITYYHOTO TEPEPUBAaHHS BAriTHOCTI YW IITYYHUX TIIOJIOTIB B  TOPSIKY
nependaueHoMy 3akoHoM Ykpainu «[Ipo 3acTocyBaHHsS TpaHCIUIAHTAIll aHATOMIYHUX
MarepiaiB JIOAWHI» a00 OTPUMaHI MiCIsl HAPOIPKEHHS TUTHUHH B MOPAIKY, NepeadaueHoOMYy
Hakazom MO3 Vkpainm moao 3a0opy Ta THUMYacoBOro 30epiraHHsi MyMOBUHHOL
(rmaneHTapHO1) KpoBi Ta/ab0 TutameHTH. Takwid MiaXil JO3BOJMTH OUTBII YITKO BHU3HAYWTH
CKJIaJl Takoro O10JOTIYHOrO Marepially Ta OCOOJMBOCTI IMPaBOBOIO PEryIIOBaHHS WHOTO
OTpPUMAaHHSI.

3) 3a BUJIOM IOHOPCTBA:

- bionoriuamii Marepial, OTPUMAaHHA BiJ JKUBOTO JIOHOpa (TMPUKHUTTEBE
JIOHOPCTBO) — TKAaHWHM Ta KJIITHHU 3]IaTHI JI0 pereHeparlii (CaMOBIATBOPEHHs), HadaHi
JIOHOPOM IS TPAHCIUIAHTAIlll 9M BUTOTOBJICHHS Oi0IMIIIAHTATIB (CIOJU MOXHA BIJIHECTH
HACTYIHI O10JIOTIYHI MaTepianu 3 MepesiKy: MYMOBMHHA KPOB, MYIMOBHHA, IUIAIIEHTa, TEMO
MOCTUYHI CTOBOYPOBI KIIITHHHU, BUAUICH] 3 TEPUPEPUIHOI KPOBI, CIIOTydHA TKAHWHA, TKAHWHA
s€YHMKA (sI€YKa), MOJIOYHIi 3y0On);

- bionoriuamii Marepian, OTpPHUMaHHUW BiJ JOHOpPa IMOCMEPTHO (IIOCMEpPTHE
JIOHOPCTBO) — CIOJIM MOXKHa BIJIHECTH O4YHE sA0JyKOo abo HOro CKJIajoBi, SK OCOOIMBUH
PI3HOBUJ TKaHUHU, IKUHA MOXe OyTH BUIIYYEHMI JIMIIe TOCMEPTHO, a TaKoXK eMOpioderanbHi
Mmarepiaiu Ta no3adeTaibHi Marepiald MepTBOro emOpioHa (TJ10/1a) JIIOJWHU, B MOPAAKY
BHU3HAYEHOMY 3aKOHOaBCTBOM IPO TPAHCIIAHTAILIIO.

Takwuii moain oOyMoBiIeHUI OCOOIMBICTIO MPABOBOTO PErYJIIOBaHHS MOCMEPTHOIO Ta
NPWKUTTEBOTO JIOHOPCTBA B 3aKOHOJABCTBI YKpaiHM MpO TPaHCIUIAHTAIi0, a OTXe
0COOJMBUM MOPSAKOM OTPUMaHHsS Takoro O010JOTiYHOro Martepiagy Ta Horo mepeaadi 1o
cKJ1ay 0100aHKIB.

4) 3asexHo BiJ] c1oco0y OTpUMaHHs 010JI0TIYHOTO MaTepiay:
- bionoriyamii Marepian, oTpuMaHuii ©Oe3 BTpydYaHs B OpraHi3M JIIOJAWHHU
(T.3. Ol0J7IOTIYHI BIAXOIW — TMPOAYKTH  OSKUTTEMISUIBHOCTI JIFOJICBKOTO OpTaHi3My, SKi

BUBOJIATHCS 3 OpPraHi3My MPUPOJHIM LUIAXOM (CEKpeTH, CIMHA, HIT, ceda TOIIO0) Y IEBHI
TKaHWHU, 110 BIATOPralOThCS OPTraHi3MOM IMPOTATOM KUTTS (HAIpUKIAZ MOJIOYHI 3yOw,
BoJIocCs TOwIO). Buxonmsum i3 ananizy uuHHOro Ilepenmiky TKaHMH 1 KITHH, 3 SKUMH
JI03BOJICHA JisTbHICTh OaHKIB MYIMOBUHHOI KPOBI, 1HITUX TKAaHWH B KJIITHH JIFOAWHU — CIOJIU
MO’KHA BIJTHECTH JIMILE MOJOYHI 3yOH, SIKi caMmi BHIIajH, a TaKOX IUIANEHTY, MMYNOBHHY Ta
MYMOBUHHY KPOB, OTPUMaHI IMiJ 4Yac MPHUPOJAHIX MOJIOTIB (6€3 3aCTOCYBaHHS KECapChbKOTro
pPO3THHY), TPOTE BHUXOASAYM 13 BHU3HAYCHHS OIONOTIYHOTO MaTepiainy, IO MICTUTBCA B
Jlinenzitaux ymoBax 2016 poky CroaM TaKOXK MOKHA BIIHECTH O10JIOT1YHI PiJIMHU, CEKPETH,
MPOIAYKTH XKUTTEAISTHHOCTI, (Pi31070TIUHI BUIICHHS], & TAKOK MA3KH Ta 3MUBH.

- bionoriunuii marepian, OTpUMaHUN 1HBA3UBHUM LUIIXOM (ILJISIXOM BTpY4YaHHS
B JIIOJICBKHUI OpraHi3aM) — CIOJIM BIHOCSTBCS BCI TKaHWHH, KJIITHHHU, OTPUMAaHI MUISIXOM
BUJIyYEHHsS] 3 OpraHi3My JoJWHU. BapTo 3ayBakuTH, IO y HOBIM peAakilii 3aKOHYy Ipo
TpaHCIUIAHTAII0 Yy CT.]1 JaHe BU3HAYCHHS MOHSTTS «BUJIYyYEHHS aHATOMIYHUX MaTepialiBy,
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K XIpypriuHoi omepaiii Yd 1HIIOTO MEIWYHOTO BTPYYaHHs, B pe3yibTaTi SKOTO
OTPUMYIOTHCSI AHATOMIYHI Marepiand JIOJUHU JJs TPaHCIUIAHTalii Ta/ab0 BHTOTOBICHHS
0101MILJIAaHTATIB.

[IpakTryHa 3HAUYMMICTH JaHOI Kiacudikamii monasrae y BU3HAUYEHHI CIiBBIAHOIICHHS
PHU3HKIB, SIKI ICHYIOThH ISl OCOOH, BiJl SKO1 OIOJIOTIYHHMI MaTepiaJ MmoxXoauTh. B mepriomy
BUMAJIKY PU3UK MOJIATAE B MOXKIIMBOCTI PO3TOJIOMIEHHS 0cOOMCTOI iH(opMmarllii Takoi ocodu B
Mporieci BHUKOPHUCTAHHS ii O10JOTIYHOTO MaTepialy Ta y MOMJIMBOCTI 3HHMIIECHHS TaKOTO
OionoriyHoro marepiany (B pas3i mepemaui Horo Ha 30epiranss). Hatomicte y npyromy
BUITQJIKy KpIM BHINIE3a3HAYEHUX PU3HKIB € IIe HabaraTo HeOE3MEeUHIMNNA pPU3UK BUHUKHCHHS
YCKJIQJHEHb, TOB’S3aHUX 13 BTPYYaHHSM UM JIKApPCbKOi MOMWJIKH B XOHi BTpy4aHHs. Llei
PH3UK B pa3i HOro HaCTaHHS MOXKE CTaTH MPUYUHOIO 3aTOISTHHS IIKOU 3I0POB’I0 YU HABITh
XKHUTTIO ocoOm. Taka cyTTeBa PI3HHLS B PU3UKOBOCTI OTpUMAaHHs OiOJIOTIYHOTO MaTepiaiy
MOBHHHA TIPOSIBIISITUCS Y TPABOBOMY pETYJIIOBaHHI, 30KpeMa 3 MeETOK (OpMyBaHHS
3aKOHOJIABYMX TapaHTIi 100 OXOPOHU TaKOi 0COOM, IO MA€ MPOSBISATHCSA y BCTAaHOBJICHHI
YITKUX BUMOT 100 HAJIEKHOTO 1H(GOPMYBaHHS 0COOU MPO BC1 MOMKIIMBI PUSHKYU JJIA i1 KUTTS
Yl 370pOB’S, SKI TOB’s3aHi 13 BHJIYyYEHHAM OIOJIOTIYHOTO Martepially Ta peryitoBaHHI
BIJIMOB1IAJILHOCTI 32 HEHAaHHs Takoi iHpopMaIii.

[IpoBenena kimacudikamiss  OIlONOTIYHMX ~ MaTepialliB  JAO3BOJUTh  BH3HAYHUTHU
0COOJIMBOCTI TPABOBOTO PETYNIOBaHHS iX OTPHUMAaHHS Ta BHUKOPHUCTaHHS, SK CKJIaJOBOI
yacTUHU 0100aHKY Ta MOJIETTIUTH 3aCTOCYBAaHHS BiJIIOBITHOT'O 3aKOHOAABCTBA HA MPAKTHII.

Kozym Onvea Bonooumupiena,
ooyenm Kapeopu npasa XmerbHUYbK020 HAYIOHAILHO20 YHI6epCcUumemy,
KaHouoam 1opuoudHUx HayK, OOyeHm

CTAHIAPTHU PAIN €BPOIIN
B AIMIHICTPATUBHO-AEJIKTHUX ITPOBA/UKEHHAX

17 nmunns 1997 poky BPY Oyno parugikoBano KoHBeH1i10 PO 3aXUCT MpaB JIFOUHH 1
OCHOBOIIOJIOKHHUX CB0OOON [1], micis 4oro y Oyab-sikoi ocoOu 3’siBUJIacs MOKIIMBICTH (a Y
Cy0’€KTiB BIQJIHUX TMOBHOBa)X€Hb HaBITh OOOB’S30K) MOPIBHIOBATH BIAMOBITHICTH YHHHOTO
3aKOHOJIaBCTBA Ta CBOET A1SUIBHOCTI He Juiie 10 Bumor Koncrurymii Ykpainu, a i cTannapTiB
3axXUCTy INpaB ocoOu, rapaHToBaHux Lieto Konenmiero. A 23 mororo 2006 poky Oyio
npuitHiTo 3akoH VYkpainu «lIpo BukoHaHHs PimieHp Ta 3acTOCYBaHHS MPAaKTUKH
€Bponeiickkoro Cyny 3 mpaB moauHu» [2], y craTTi 17 SKOro BCTAHOBIIOETHCS, IO «CYOU
3acmocosyroms npu po3ensoi cnpaeé Konsenyiro ma npakmuxy Cyoy (€sponeiicokoco Cydy 3
npasg aouHU) K 0dicepeno npasay. Ane i 3a3Ha4uTH, 110 ¢T.6 KoHBeHIIii mpo 3aXucT mpas
JIOJIMHUA 1 OCHOBOIIOJIOKHUX CBO0O [3] MOMMpIOE CBOIO JIit0 JUIIE HA MOPSAOK CYAOBOTO
PO3IMIIATy CHpaB PO LMBIUIBHI MpaBa 1 000B’A3KH Ta CIIpaB PO KpUMiHabHE 0OBUHYBaueHHS,
10 3YMOBJIIOE HEOOXITHICTh BHU3HAYEHHS 3MICTYy TOHATTSA «ClpaBa IpPO KpHUMiHAJIbHE
00BHMHYBaYEeHHS» Ta OT0 BIAIMIHHOCTEH Bij CIIpaB Mpo aMiHICTPATUBHI NOPYIICHHS.

€pponeiicbkuii Cyn BU3HAYae CyTh MPaBOMOPYLICHHS BUXOISYU 3 TaKUX KPUTEPIiB
imeHTu¢ikanii Tiel 4YM 1HIIOI CHpaBH, SK CIpaBUd NPO KpUMiHAJIbHE OOBHMHYBAUEHHS:
1) BigHECEHHSI MPABOIOPYIIECHHS 0 KPUMIHAIBLHOTO TpaBa Yy MPaBOBiH CHCTEMi JIEpKaBU;
2) mpaBoBa MpPUPOJa TMOPYIICHHS; 3) XapakTep 1 CTYIiHb CYBOPOCTI MOKapaHHS, SKE MOXKE
MOHECTH MPABOMOPYIIHUK. TOMY MiATPUMY€EMO TyMKY HAyKOBLIB PO T€, L0 «CIIpaBaMu Mpo
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KpUMiHaJIbHE OOBHHYBAYCHHs» y po3yMiHHI KOHBEHIIi MO)XHa BBa)KaTH HE JIUIIE BIIACHE
KpUMiHAJIBHI CIIpaBH, a i crpaBu: 1) mpo KOPYIIiHHI JisIHHS, CAHKIIEI 3a SIKi MOXe OyTH
B1JIMOBa Yy IIPU3HAYCHHI Ha mocaay abo 1mo30aBiIeHHs MpaBa 0aJIOTYBAaTHCh y JICTTyTaTH ado Ha
BUOOpHI 1MOCajM B ICP)KaBHI OpraHu; 2) Ipo aJAMIHICTPATUBHI MIPABOMOPYIICHHS, CAHKIII€I0 32
BUMHEHHS SKHX € apellIT MMPaBOMOPYIIHUKA, OTIATHE BUJIyYEHHS MaifHa, KOH]IcKallis MaiiHa
4y 1M030aBJICHHSI CIICHiaTbHOTO MpaBa, HagaHoro ik 0cobi [4, ¢.240]. 3 MeTow momupeHHs
Ha o0ci0, SKi TPUTATYIOTHCA JI0 BIANOBIJAIBHOCTI 3a 3a3HAuY€Hl MPABOMOPYIICHHS
npolecyaTbHUX TapaHTiid, nepenbadeHux crarreto 6 KonBeHIii, HeoOXigHO iX BHBECTH 13
chepu aaMIHICTPATHBHO-ACTIKTHOTO IpaBa. 3a3HauuMo, 110 HoBui KpumiHaibHMA
npolecyalbHui KoJieKC YKpainu [5] y n.7 4.1 cr.3 mporoJionrye, M0 3aKOHOAAaBYUMU aKTaMHU
VYkpainu, sKi BCTaHOBJIIOIOTH KPHUMIHAJIBHY BiANOBIZANBHICTE € KpuUMiHAIBHHMIA KOJEKC
VYkpaiau Ta 3aKkoH YKpaiHU NMpo KpUMiHaNbHI npocTynku. A 22 mucromana 2018 poxy Oymno
npuiiHATo 3akoH Ykpainu «IIpo BHeceHHs 3MIH 110 ACIKHMX 3aKOHOJABUMX aKTIB YKpaiHH
I0JI0 CHPOIICHHS JOCYJIOBOTO PO3CIIYBaHHS OKPEMHUX KaTeropidi KpUMiHAIBHUX
MPaBOIOPYIIEHbY [6], kil MaB HaOyTu unHHOCTI 3 1 ciuns 2020 poky, ane 3 rpyans 2019
POKY JaTy HaOyTTsl YMHHOCTI OyI0 Bij TepmiHoBaHo 70 1 smnas 2020 poky [7]. 3rixHo 3 1um
3aKOHOM, KpUMIHAIbHI NPOCMYNKU NOBUHHI CMamu NOpso 3i 3N0YUHAMU DIZHOBUOAMU
KPUMIHAbHUX NPABONOPYUIEHb, SKI KApamuMymbvbCsi HA NIOCMAasi KPUMIHAILHO20 3AKOHY.
KpuMmiHanbHUM MPOCTYNKOM BH3HAYa€ThCs mependaueHe KpumiHambHUM KOAEKCOM MisTHHS
(mist ym Oe3MIsTEHICTD), 32 BAMHEHHS SKOTO Iepea0aueHe OCHOBHE MMOKapaHHs Y BUII mTpady
B pO3Mipi HE OLIbIle TPHOX TUCSY HEOMOJATKOBYBAHUX MIHIMYMIB JOXOJIB IPOMAJIsiH abo
IHIIIC TIOKapaHHS, HE TIOB’s3aHE 3 M030aBJICHHSM BOJIi. BCTaHOBIIOIOTHCS 3MIHU JI0 JIESKUX
crareii Komekcy VYkpaiHM mnpo aaMiHICTpaTHBHI MPaBOMOPYIIEHHS. 30KpeMa XO4eMO
BIIMITUTH, 110 3aKOHOJABEIb HApElITi CIpoOyBaB BUKIIOYHTH 3 4.3 cT.21 ciioBa Ta mudpu
«4acTUHAMHM MepIIoro 1 Apyroro craTTi 130» (amxke 10 IbOro 4acy icHye 3akpimiieHa y cT.21
MOYJIMBICTh 3BUIBHEHHS BiJ] aJMiHICTPaTUBHOI BiANOBIAAIBHOCTI 32 KEpPyBaHHS y CTaHi
CI'SIHIHHA 3 NepeAayero MarepiajiB Ipo aJMiHICTpaTHMBHE MPAaBOMOPYIIEHHS Ha PpO3TJsin
TPOMaJICHKOI OpraHi3aiiii a0o Tpy0BOTO KOJEKTHBY!).

Ane, no-nepuie, BHUXOJJYM 3 HAaBEJIEHOrO BHILE TMOJIOKEHHS KpumiHambHOTO
MPOLECYaTbHOTO KOJIEKCY YKpaiHHM, NMUTAaHHS KPUMIHAJIbHUX IPOCTYINKIB IMOBUHHI OYyTH
BpETyJIbOBaHI OKpEMHM 3akOHOM, a He KpumiHalbHUM KojekcoM Ykpainu. [lo-opyee, y
KpUMiHaJbHY IUJIOIIMHY TEpPEeBEJEHO JMIIEe TMoJIoKeHHs cT. 130 1mono KepyBaHHS
TPAHCHOPTHUMH 3ac0o0aMM B CTaHI aJKOTOJbHOI0, HAPKOTUYHOI'O YM IHIIOTO CH'SHIHHS a0
MiJ] BIUIMBOM JIKapChKUX IpenapariB, L0 3HIKYIOTh yBary Ta HIBUAKICTH PEaKIlii BOJIIB.
HananHs TakoMy NpaBONOPYIIEHHIO CTaTyCy KpPUMIHAJIBHOTO MPOCTYNKY J03BOJIUThH
HNOLIMPUTH Ha MpoLeAypy Woro posrisiny rapantii KoHBeHIIi mpo 3aXuCT mpaB JIOAMHU 1
OCHOBOIIOJIO)KHUX CBOOOA. A AK OyTH 3 IHIIMMH IIPABONOPYILIEHHSMH, $Kl, BUXOASYU 3
NPaKTUKU JiSIBHOCTI €BpOIEHChKOro cyay 3 MpaB JIIOJUHH, MOXHA MPHUPIBHATH 1O CIIpaB
npo KpuMiHaibHe oOBHMHYBaueHHs? lle Moxe, Hampukiaa, crocyBaTHch cT.185, cT.185-3
KVYnAII a6o iHmMX aJMiHICTpaTUBHUX NPABONOPYIIEHb, K1 TOCUTh CXO0K1 3 KpUMIHAJIbHUMU
(mampuknan, cr.44. KYnAIl ta ¢1.309 KK VYkpainu, c1.106-2 KYnAIT ta 4.1 ct. 310 KK
VYkpaiau). [lo-mpeme, Meror 3MiH Oyno, 30Kpema, MOCHJIEHHS BiJNOBIJAIBHOCTI 3a
KepyBaHHS TpPAHCIOPTHUMHU 3aco0aMM B CTaHI aJKOTOJBHOTO CI ’siHiHHA. [[ificHO,
MaKCUMaJbHUM po3Mip mrpady migsumyerbes 3 2 400 1o 3-X THCAY HEONMOJATKOBYBAHHX
MIHIMYMIB JIOXOJIB TpOMaJsH. Aje sKmo choroani 4.3 cr.130 mepenbavae mo30aBieHHS
npaBa KepyBaHHS TpPAHCIOPTHUMM 3acobamu Ha cTpok 10 pokiB, To HoBa cT.286-1 KK
VYkpainu nepegdayae Take 1o30aBiIeHHs Ha CTPOK BiJ 2-X J10 3-X POKIB.

OxpeMoi yBarum 3aciayroBylOTh MpPOBAKEHHS MIOAO pO3IJSIAY 1 BUPILICHHS
aJMIHICTPATUBHUX CIpaB, MOB’SI3aHUX 13 BUMHEHHSIM aJMIHICTPATUBHUX NPOCTYIKIB Ta
OPUTATHEHHSM  TPABONOPYIIHUKIB 0  aAMIHICTpaTHBHOI  BIANOBIAAIBHOCTI  —
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AOMIHICMPAMUBHO-0eNiKmHI NPoaoddcerHs. Y KOHTEKCTI HAOJMKEHOCTI 0 €BPONEHCHKOTO
3aKOHOJIAaBCTBA AKTYyaJbHUM € JOTPUMAaHHS TPHHLMUIIB HaKJIaJCHHS aJMIHICTPaTUBHUX
CTATHEHbB, SIKI MICTATbCS Y Pexomenoayii Ne R 91) 1 Komimemy minicmpie Paou €sponu
0epacasam-4ieHam wooo aOMIHICMpamusHux caukyiu, sika Oyna yxBaieHa Komiterom
MminicTpiB P€ 13 mrororo 1991 poky [8] 3 MeTOw CHpUSHHS 3aXUCTy TpOMaasHUHA (SK
00’€KTa aMiHICTPATUBHOI JiSUIBHOCTI) Tepe OisIMH OpraHiB JEp:KaBHOI BIAJW B HAPAMKY
30a71aHCOBAHOCTI, fKa Xapakrepusye cdepy myOomiyaux cBoOoa. TakuMu NpUHIUTIAMA
BU3HAHO:

1) 3aKOHHICTB;

2) 3aCTOCYBaHHS ~ QJIMIHICTPATHUBHOI CaHKIi JMINE 3a Ji0, SKa BU3HAETHCS
MPOTUIIPABHOIO HA MiICTaB1 3aKOHY;

3) HEMOXKJIMBICTD OYTH JBIYi IPUTATHYTHM JI0 BiAMOBIIAIBLHOCTI 3@ OJIHE JiSIHHS;

4) pO3yMHICTh CTPOKIB 3aCTOCYBAHHS aMiHICTPATHBHUX CaHKIIii;

5) 000B’s130Kk  3aKkiHYCHHS ~ OyAb-fKOI  MOpPOLEAYpH  LIOAO  3aCTOCYBaHHS
aMIHICTPATUBHHUX CAHKIIH MPUHHSTTSIM OCTaTOYHOTO PIIICHHS;

6) HeOOXIZHICTh JTOJICPIKAHHS 3arajlbHOr0 IpaBa Ha 3aXHCT OCOOM (3HATH TPO
MO>KJIMBICTh 3aCTOCYBaHHS aMiHICTPATUBHOI CAHKIII Ta MpO XapakTep JI0Ka3iB MpPOTU Hei,
MaTH JIOCTaTHBO Yacy JUIsl MiATOTOBKM CBOTO 3aXHCTYy, MaTH MOKJIMBICTH BHCJIOBHTH CBOIO
TyMKY, OTpUMaTH OOTPYHTOBaHE PillIEHHS);

7) TArap JOKa3yBaHHS JICKUTh Ha aJIMIHICTPATUBHOMY OpraHi;

8) pillieHHS PO HAKJIAJACHHS AJAMIHICTPATUBHHUX CAHKIIH Ma€ MEPErisiaTHCs CYI0M.

HeoOxigHO 3a3Ha4uTH, IO OUIBIIICTH 3a3HAYCHHUX IPUHIUIIB OIMOCEPEIKOBAHO
3akpimeHa B Kopekci VYkpaiHu mnpo aaMiHicTpaTwBHI mpaBomopymeHHs. Tak, cr1. 7
NpHUCBSYCHA 3a0€3MEUYCHHI0O 3aKOHHOCTI TPH  3aCTOCYBaHHI  3aXOiB  BIUIMBY 3a
aJAMIHICTPATUBHI TPABOMOPYIIEHHS; CT. 36 — TMOPSAKY HAKIQJCHHS aIMiHICTPaTUBHUX
CTSTHEHb TPH BYMHEHHI KUIBKOX aJMIHICTPaTUBHUX MPaBONOPYIIEHB; CT. 38 dITKO
perJamMeHTye 3arajbHi Ta OCOOJIMBI CTPOKHM HAaKIAJACHHS aIMIHICTPAaTUBHOTO CTSTHEHHS;
cT.cT.251-252 — ocoOmmMBOCTSAM JOKa3yBaHHS y CIOpaBax TIpO  aaMiHICTpaTHBHI
NpaBOMOpPYIIEHHS; CT. 268 — mpaBaM 0coOM, sIKa MPUTATAETBCA A0 aJAMIHICTPATUBHOL
BiJIMOBiJAJIHOCTI; CT.cT.287-288 — mpo mpaBo Ta MOPSIOK OCKAPKEHHS TTOCTAHOBH TI0 CIPaBi
Opo aJMIHICTpAaTHUBHE MPABOMOPYLIEHHS TOIIO. Y KOHTEKCTI HeoOXiOHocmi 000epitcants
3a2anbHO20 Npasa Ha 3axucm ocodOu CIif 3a3HAYUTH, MIO BCTAHOBIEHO CTPOK BPYUYCHHS
MOBICTKU 0C001, SIKa MPUTITAETHCS 10 aMIHICTPATUBHOI BIAMOBIIaIBHOCTI (HE MI3HIII 5K 3a
TpH 10OW IO JHS PO3TIISLY CIpPaBH), aje 1€ CTOCYEThCS JIMIIE CYAOBOTO PO3TIISAY CIpaBU
(ct. 277-2). BBakaemo, 10 JOULIEHO Oyino O mependavynTH 0OOB’SI30K MOBIJOMIICHHS IPO
MicIIe 1 4ac po3IyIsAy CIpaBH TAaKOX 1 IHIIUMH OpraHaMu.

OTxe, 3a3HaU€HI BUILE TrapaHTii MOBUHHI OyTH KpUTEPIIMU i1 00’ €KTUBHOI OLIIHKH
BIJIMOBIAHOCTI TMPOBA/KEHb IIOJ0 HAKJIaJeHHS aJMIHICTpAaTHBHUX CTSITHEHb B YKpaiHi
BUMOTaM €BpPONEHCHKUX CTAaHAAPTIB, a caMe aaMIHICTPAaTUBHO-AENIKTHE 3aKOHOJ/IaBCTBO
notpedye paauKaIbHOTO OHOBJICHHS.
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Ko3zap-Crkok Jlinia Bonooumupiena,
cmapwutl 6uKnaoay kageopu npasa XmenvbHuybko2o HaYiOHAIbHO20 YHIBEPCUMEem),
KaHouoam 1opuoudHUX HayK

BILIMB TOKTPUHU TA BHYTPIIIHBOT'O 3AKOHOJABCTBA OO0
CITAIKOBHUX BI/THOCHH HA ITPOLHEC CITAIKYBAHHSA: ®PH TA YKPAIHA

CkJafiHIiCTh TpeaAMeTa Ta HEOJHO3HAUHICTh TIYMAueHHS OJHHUX 1 TUX CaMUX MOHSTbH
gk y Teopii [1; 2; 12], Tak 1 y cy0OBiii IPAaKTHUIl BUAUIAIOTh JOKTPUHY SIK ICTOTHE JKEPENO
iHpopMmanii. 3Ha4eHHs JOKTPUHH Yy MDKHAPOJHOMY HPHUBATHOMY IMIpaBi MIATBEPAXKYE
HasBHICTH JIITEpaTypu pi3HOro Qopmary MpakTHYHO y BCix KpaiHax cBity [3; 6; 8].
TenneHuiero € TMosiBa JOCHIIKEHb, 3aCHOBAHUX HA TMPAKTUYHOMY, ITO3UTUBHOMY
BUKOPUCTAHHI TOHATh 1 KaTeropii MIKHApOJHOTO NPUBATHOTO IpaBa y pI3HUX BHAAX
IOPUJIMYHOI ISTTBHOCTI (IPYHTOBHHMM OIJISA PETyJIOBAaHHS MOPSIKY CIAJKyBaHHS, PEXUMY
MaiHOBHX IMPaB MOAPYXIKS, AapyBaHHs — [7,24]).

Oco6muBO LIHHUMHM y JaHOMY MHTaHHI € poOoTH ykpaiHchbkux ByeHux: O.0.
Kapmazu [11], O.0. Mepexka [8], O.I1. Ileuenoro [9], C.A. @ypcu [14], €.1.Dypcu [13], a
TaKkoXX 3apyODKHMX BueHux: Maprina Jlinma [21, c.8], Anatons Myrra [18, c.2], Bayep
Xaptmyrta, Xopcet Hpaitepa, ['eopr Xepmeca [20, ¢.836-838], Anonbda Baiicnepa [28, c.3],
Wopra Ininkopre [23, c.1-12] Paiinepa Ipronepa [25, c.15, 31, 161-164] ta in.

VYci nutaHHd MaTepiaJbHUX acHeKTiB CHaJKoBHX BigHocuH y HiMmewuwHi, ik 1 B
VYkpaini, Hamexarb 10 Takoi Tajy3i npaBa, sK CHagkoBe. PerymioBaHHS BiJJHOCHH, fKi
NOB’s13aHi1 31 craAKyBaHHAM y HiMeuunHi, TpaauiitHO 6a3yeThbcsl Ha IBOX OCHOBOIOJIOXKHHUX
INPUHLIMAIIAX — CBOOOJM 3amoBITY (3amoOBiay caM pO3MOPSAKAETHCA CBOIM MailHOM) Ta
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OXOPOHH IHTEPECIB CiM’i, M0 XapakTepHO 1 ais Ykpainu, ane mis HiMeudnmHu OuLIBIIOO
MipoIo.

Buennii Paitnep Bropiien nwmme mpo pedopmMu cnagkoBoro Ipasa, MOYHHAKOYH 3
MOJIOKEHb 3aKOHY NMPO BUYMHEHHS 3alOBITIB Ta craakoBuX JoroBopiB (Testamentgesetz) Bifg
21.07.1938 p. — mo BBemeHHA Y Jit0 HOBOI pefakiii HiMenbKkoro 1uBUILHOTO YIIOXKEHHS Bij
01.01.2002 p. Ta BKa3zye Ha MOSBY B HbOMY S5 OCHOBOIIOJIO)KHUX HPUHIUIIB CIIAKOBOTO
npaBa [29, c. 35-36,46].

Ponbd /[liTiy Ha3uBae cmankoBe mpaBo HiMe4uWHM YaCTHHOKO MPUBATHOTO IMpaBa i
BKa3ye, 10 BOHO y CBOIH cydacHiit popmi (kHura Bugana 1949 p.) € pe3ynbTaToM TPHBAIOTO
PO3BHUTKY, YHMMajJO IPUBATHO-TIPABOBHX IHCTUTYTIB PHMCBKOTO Ta HIMELUBKOIO IpaBa
«meperuaaucs» [17, c.15]. Himenpkuit Buenuit [itep JISimoasa MOHATTS «CIaJKOBE IIPABOY
BU3HAUa€e y Cy0’ €KTUBHOMY Ta 00’ €KTUBHOMY po3yMiHHi [16, c.1-3]. HiMenpkumMu BUeHUMU
aHATI3YEThCS CYTHICTh MOHATH «craamuHay (Erbschaft) ta «cmankose maitHo» (Nachlass) ta
ix cmiBBigHOMmEHHS [26, c.1,12]. ¥ mokrpuHi cnagkoBoro npaBa Himeduumnu ¢opmyeTncs
HOBE IMOHSATTS «CHaJKOBMH mpouecy» [28], a HiMeubkuil BueHuit XeiabMmyT BaiiHrepTHep y
CYy4acCHOMY CIaJIKOBOMY IIpaBi PO3KpUBAE MPOOIEMH MIKIIOKAJIBHOTO CIIaIKOBOTO MPOIECY Y
B3a€MO3B’A3KY 13 HIMEIIbKUM TpaBoM [27, c. 472].

Ane cnia 3a3HaYMTH, M0 3aKOHOAABCTBO KPAiHH, SIK MPABHIIO, 3ACTOCOBYETHCS IIO/I0
CBOIX TPOMAJISH, a 3 PO3BUTKOM MIXKHApPOJHOTO IMpaBa BUHUKIW MHUTAHHS MO0 OXOPOHHU 1
3aXUCTy MpaB TPOMAJISH, SKi MepeOyBalOTh HA 3aKOHHHMX IMiJCTaBaX HAa TEPUTOPIAX 1HIINX
nepxkaB. 3okpema, 3akoH Ykpainu «lIpo mikHapo/aHe mpHUBAaTHE MPaBO» OJHUM 3 MEPIIUX
NYHKTIB y CT. 2 BCTAHOBIIIOE€ Ti HOPMH 3aKOHOJABCTBa 3apyOiXHOI KpaiHH, SKi MOXYTh 1
MOBUHHI 3aCTOCOBYBATUCA JIO BPETYIIOBAHHS IIPABOBITHOCHH 3 1HO3eMHUM eneMeHToM [10].

VY Himeuunni y 1986 pomui MikHapoaHe NMpUBATHE MPAaBO 3a3HAJIO TMEBHHUX 3MiH, IO
3yYMOBJIEHO 3MiHaMu BHeceHUMHU 110 Himerpkoro nusinbHoro ynoxenus [4]. Tak, cT. 25
Berynnoro 3akony no Himenpkoro muBinbHOTO yioxkeHHs Bim 21 BepecHs 1994 poky 3i
3MiHamMu ctaHoM Ha 27 munHs 2011 poky mependayaeTbesi, MO0 «CHAAKOBI BIAHOCUHU
PETYIIOIOTECS TIPABOM JIEp)KaBU, TPOMAJISTHUHOM SIKOI € CIaJKO/JaBellb HA MOMEHT CBOE€i
CMEPTI», «IJIsi HEPyXOMOro MaiHa, sIKe 3HAXOIUTHCS BCEPEAMHI JEp>KaBU, CIaIKOIaBEIlh
MOke 00patu HiMelbke paBo». CT. 26 maHoro 3aKoHY BU3HAYAETHCS MPABO JIEPKaBU 1100
31aTHOCTI 0ci0 Ha CKIaJaHHA 1 CKacyBaHHS 3alloBiTy, Horo GopMu Ta akTty WHOro
ckacyBanHs [19].

Y JoKTpWHI UMBIIEHOTO TpaBa HimeuunmHM 3 SBISIOTBCS HAYKOBI JOCIIIKEHHS,
MPHUCBSIYCHI TUTAHHSAM €BPOMECHCHKOTO CITaJKOBOTO IPaBa, aHaJizy MDKHApOIHOTO
[UBUIFHOTO TMPOILIECY B KOHTEKCTI BHPIIICHHS CIOPIB, fKI BHUIUIMBAIOTH 13 CIAJKOBUX
BITHOCHH, 3aCTOCYBAaHHS 1HO3EMHOT'O TpaBa HIMEIbKUMHU CyJaMH, BUXOJSYH 3 KOJi31HHOTO
npasa (Cyl, BUXOJS4H 13 MPOLeCyaIbHUX MPHUIKCIB, 3000B’A3aHUI NEPEBIPATH, YU HIMEILIbKE
MDKHApO/HE MPUBATHE MPABO MICTUTh HOPMHU PO 3aCTOCYBAaHHS HIMEIBKOT0 a00 1HO3EMHOTO
mpaBa, a TakKoX JOCHIKye cdepy 3acTocyBaHHS  JIOTOBOPIB  €BPOMEHWCHKOTO
criBTOBapucTBa) [22, ¢. 186, 190, 249].

Takox TOCIIHKYIOTHCS MTOJIOKESHHSI HOBOT'O €BPOITEHCHKOTO CITaIKOBOTO TIPaBa 3TiTHO
3 €BporneiicbkuM cragkoBuM ynoxkeHHs M (Die Europdische Erbrechtsverordnung), 3oxpema
€BpONEHCHKUM CBIZIONTBOM TIPO MPABO HA CITAIIINHY, @ TAKOXK BUPIIICHHS CITAIKOBUX CIIOPIB
[16, ¢.267, 272]. OTke, HOPpMH 1HO3EMHOTO MpaBa MOXKHA BBAKATH €JIEMEHTOM CIaJKOBUX
BiTHOCUH. ToMy cepes; OaraTbox MpodsieM BaXJIMBE MICIe TOCIJAI0Th MUTaHHS, OB A3aH1 3
HaA0aHHSM Ta 3ICHEHHSIM CIAaJKOBUX MPaB y KOHTEKCTI KOJMiI31MHOTO BUPIIIEHHS MUTAHHS
PO 3aCTOCYBAHHS TOTO UM 1HIIIOTO MpaBa J0 KOHKPETHHUX MPABOBITHOCHH.

3aranpHUI aHaMi3 3akoHOAaBcTBa HimewunHu Ta YKpaiHW CBIAYUTH, IIO BOHU €
KpaiHaMU KOHTHHEHTAJILHOTO TIpaBa, JIe JIOMlHyIOTI) HOPMH Y3TOJDKEHOTO 1 CTaOlIEHOTO
3aKOHOJIABCTBA, sKI YITKO B3a€MOIOB’S3aHi, OJHAK 3aKOHOJABCTBa IUX KpaiH
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XapaKTEePU3YIOThCS TEBHUMH OCOOIMBOCTSAMHU. BIiIMIHHICTH CIAJKOBOTO TMpaBa KpaiH
KOHTHHEHTaJIbHOI €Bpornu Bix mpasa CIIA Ta AHrimii (aHTJI0CaKCOHCHKOTO IPaBa) MOJISrae B
TOMY, II0O B KOHTHHEHTaJbHIll MpPaBOBIM CHCTEMI CIAJKyBaHHS PpO3IIIAJAETHCS SIK
VHIBEpCaIbHE MPABOHACTYITHHUIITBO, B PE3Y/IbTATi SKOTO MpaBa Ta OOOB’SI3KH CITaIKOABIIS
NepexoIATh Oe3MOCEePEHbO CIAAKOEMIISIM.

OTxe, y BITHOCHHAX 3 1HO3EMHUM €JIEMCHTOM BHHUKATHME IMUTAHHS MPO TE, KOJH i
KUl HOPMAaTUBHUN aKT Ta SKOi KpaiHU Mae 3aCTOCOBYBATHCS. TOMY CIiJl TAKOXK BKa3aTH Ha
BYXUIUBY POJIb y TUTAHHIX CHAJKYBaHHS 3 1HO3EMHHM €JIEMEHTOM MiKHAPOJIHUX JOTOBODIB,
3rojia Ha 000B’SI3KOBICTh AKUX HagaHa BepxosHoto Panoro Ykpainu, micis 4oro BOHU CTalOTh
YaCTHHOIO HAI[IOHAJTHHOTO 3aKOHOAABCTBA HamIol nepxkaBu (ct. 9 Koncruryii Ykpainn) [5].

Po3yMmiroun criipHiCTh MOHATTS ,,JpKepesa mpaBa’’, HEMOXJIMBO ITHOPYBATH 1 3HaYEHHS
CyJ10BOi IpakTuku [15].
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Kowine Hamania Muxaiiniena,
cy00s Kamepunoninscovrkoco pationHozo cydy Yepkacvroi obracmi,
KaHOuoam 1opuoudHUX HayK

€BPOINENCHKI CTAHJIAPTH HEYIEPEJKEHOI'O CYY:
IHOCTAHOBKA IIUTAHHSA

B mporeci cynoBoi pedopmMH BakIUBE 3HAYCHHS Mae€ IMIUIEMEHTAllisl HalKpalimx
CTaHJapTiB, fKI BUIIpAIlbOBaHI Ha IMIJACTaBl IMO3UTUBHOTO JOCBIAY 3apyODKHUX KpaiH
MDKHapOAHUMHU OpraHizaiisMu. €BpoiHTerpamiiiHi nparneHHs YKpaiHu NpUBEPTAIOTh yBary
JI0 €BpPOMEMCHKUX CcTaHAapTiB. TuMm Ounblie, 10 mpobieM y CynoBid cuctemi Oarato.
A. Byunk cnpaBesIMBO 3ayBaXKWila, IO «Hapa3sl nepe;l YKpaiHChKOIO CYJIOBOIO CHCTEMOIO
TOCTAIOTh CEpHO3HI BUKIMKM. [i TOCTPO KPUTHKYIOTH Y 3aaHTa)KOBAHOCTI, YIepeaKeHOCT,
3alliKaBIEHOCTI cyaaiB y posrnanai crnpaB. CynoBa cCHUCTeMa OroJsiollieHa Takolo, IO He
BIJIMOBiJJae MmoTpedaM CyAOYMHCTBA i He 3ale3nedye OOCTaTHI MpOLECyallbHI TapaHTii.
BoaHowac HIBETIOIOTHCS MEBHI JOCATHEHHS Ta HAOYTKH B HAOJIMYKEHHI CHUCTEMH MPABOCYIs
B YKpaiHi 10 notpeb cycminberBay [1, c. 3].
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Bapro 3ayBaxkutu, 110 Ha KOKHOMY 3 €TalliB Cy/10BOi pehopmu B YKpaiHi, ika TPUBAE
3 MOMEHTY NPOTOJIOUICHHS He3anexHocTi y 1991 pori, nuipHa yBara npuaisisiiack MUTaHHIM
CTBOPEHHS caMe TaKor'o Cyny, sSIkuii Ou OyB HeynepeIKeHUM. 3 1i€i TOUKH 30py MPEACTaBIsE
iHTEepec HHM3Ka CrpaB €BPOINEHCHKOTO CyAy 3 MpaB JIIOAWHH, Y SKUX IEH HaTHaIliOHATbHUHI
CYJIOBHI1 OpraH 3BepTaBcs 10 MUTaHb HEYNEPEIKEHOTO CYAY.

HopmaTuBHa OCHOBa il Takux pedopMaTOPChKUX Jiii Bike 3aknajgeHa. li Gasuc
IPYHTYEThCs Ha moJiokeHHsAX Konctutymii Ykpaiam 1996 poky ta KonBeniii mpo 3axuct
IIpaB JIFOJIUHU 1 OCHOBOIIOJIOKHKX cB0O0a 1950 poky.

3okpema, Crarts 6 Koupenmii «lIpaBo Ha copaBemMBU Cyny» TOYHMHAETHCS
YaCTHUHOIO NIEPIIOIO, sIKa MPOTOJIONIYE, II10:

«1. KoxeHn Mae mpaBo Ha CpaBeJIMBHIA 1 MyOJIYHUI pO3TJIs] HOTO CIIPABH YIPOJIOBK
PO3YMHOTO CTPOKY HE3aJeKHUM 1 OE3CTOPOHHIM CYZOM, BCTAHOBJICHHM 3aKOHOM, SIKUI
BUPIIIUTG CIIp IIOJ0 HOro mpaB Ta OOOB'S3KIB LHUBUIBHOTO XapaKTepy a00 BCTAaHOBHTH
OOIpYHTOBaHICTh Oy/b-SKOTO BHUCYHYTOTO TPOTH HBHOTO KPUMIHAJIHHOTO OOBHHYBAYCHHSI.
CynoBe DpillleHHS NPOroJOUIyeTbcs IyOaiduHO, ajne mpeca 1 myOmika MOXKYyTh OyTH He
JOMYIIEHI B 3aj] 3acifjaHb MPOTSITOM YCHhOTO CYIOBOTO pO3risay abo HOro 4acTUHH B
iHTEepecax Mopaii, TPOMAaJChKOrO MOPSAKY YU HalllOHAIBbHOI Oe3MeKu B JAEMOKPATUUHOMY
CYCHUIBCTBI, SKIIO TOrO BUMAararoTh iHTEPECH HETOBHOIITHIX a00 3aXUCT MPUBATHOTO KUTTS
CTOpiH, a0 - Ti€I0 MIpOI0, 110 BH3HAHA CYJOM CYBOPO HEOOXIJHOIO, - KOJHU 32 OCOOJIMBUX
00CTaBUH MyOJIYHICTD PO3IIISY MOXKE 3aIIKOAUTH IHTepecaM mpaBocys» [2].

B Kouctutynii Ykpainu ctarts 55 y yactuHi nepuriii nmepeabavae, mo «lIpasa i
CBOOOAM JIIOJIMHU 1 TPOMAISHUHA 3aXHINAIOTHCS CYAOM», a Yy HACTYIHIM YacTHHI — IO
«KO>KHOMY T'apaHTY€ThCS IPABO HA OCKAPKEHHSI B CY1 pillieHb, il 4 0e3/is7IbHOCTI OpraHiB
JIEp’KaBHOT BJIAJIN, OPTraHiB MICIIEBOTO CAMOBPSAYBaHHS, TTOCAIOBHUX 1 CITy)KO00BUX 0ciO» [3].

[Tonoxxenns dactuH mepmoi Ta apyroi crarti 55 OcHoBHOro 3akoHy YKpaiHu
orpumManu odimiiine TiymaueHHs y 1997 [4] ta y 2011 poui [5], a Takox 3raayBajiuch y
MOTHUBYBAJIbHIM YacTUHI OJHOTO 3 pPillIeHb €IMHOTO OpPraHy KOHCTUTYLIHHOI IOPUCIMKINII Y
2001 pori [6]. ITpoTe, >xoaHe 3 HHUX PIlICHH HE MICTUTH MOHATTS «HEYIEPEIKCHUI» TI0
BiJTHOILIEHHIO JI0 CYyJTOBUX OpTaHiB.

€BpONEHCHKIIA Cy/ 3 TpaB JIOJAWHU 3BEPTABCS 0 MPOOJIEMATHKH HEYNEPeIKEHOCTI
CyIOBUX OpTraHiB, 1 BIAMOBIHI TIOJIOKEHHS € 1IKaBUMU AJIs1 Y KpaiHu.

[Tepmoro cripaBoro € cripaBa «Deit mpoTu ABCTpii». 3assBHUK — r-H Del — CKapKUBCA
Ha MMOPYILIEHHS CBOTO MPaBa Ha pO3IJIsi] CIpaBU 0€3CTOPOHHIM CYIOM.

Y MOTHBYBaIbHIN YaCTHHI BXKIMBUMU € HACTYIHI MipKyBaHHsa Cyny:

- «rifHo 3 YycTajneHow mpakTukow Cyay, HasBHICTh O€3CTOPOHHOCTI Mae
BU3HAYaTucs, Ui wijged myHkty 1 crtarti 6 KonBeHIii, 3a 10MOMOrow cy0’€KTUBHOTO Ta
00’€KTUBHOTO KpUTEpiiB. 3a Cy0 €KTUBHUM KPHUTEPIEM OLIHIOETHCS OCOOUCTE MEPEKOHAHHS
Ta TIOBEIIHKAa KOHKPETHOTO CYAJi, TOOTO 4YH BUSBISAB CYyIIsS yIEpeIKeHICTh abo
0O€3CTOPOHHICTh y JAaHiil crpasi. BiamoBimHO 10 00’€KTMBHOTO KPUTEPII0 BU3HAYAETHCS,
cepejl 1HIIMX acMeKTiB, Ui 3a0e3MeuyBaB CyJl K TaKUH Ta HOro CKiIajl BiZICYTHICTh OYAb-sIKUX
CYMHIBIB y oro 6e3ctopoHHOCTI» (maparpad 30);

- BiAMOBiAHO 10 ycraneHoi mpakTtuku Cyny iCHyBaHHS O€3CTOPOHHOCTI Ui LiJIeH
nyHKTy 1 ctatTi 6 KoHBEeHIIT MOBUHHO BU3HAYATHCS HA TIJCTaBl Cy0’ €EKTUBHOTO KPUTEPIIO, B
KOHTEKCTI SIKOTO CIIiJi BpaXOBYBaTH OCOOMCTI NMEPEKOHAHHS Ta MOBEIIHKY MEBHOIO CY/Ii,
10 O3HAua€ HEOOXITHICTh BCTAHOBUTH, 4YHM MaB CyIJAs Yy NeBHIH copaBl Oyab-sKy
0COOMCTY 3alliKaBJIEHICTh a00 yHepe KeHICTh, a TAKOXK Ha MiJcTaBl 00’ €KTUBHOTO KPUTEPIIO,
B KOHTEKCTI SIKOTO HEOOXiJHO BCTAaHOBUTH, UM 3a0e3reuyBaB Cya 1, cepel 1HIIUX acIeKTiB,
Horo ckiaj, AOCTAaTHI rapaHTtii abu BUKIIOUUTH Oy/b-sKi OOIPYHTOBaHI CYMHIBH IIOJO
fioro 6e3croponnocti» [7] (maparpadu 27, 28 i 30).
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Hpyroro crpaBoro € cnpaBa «llagoani npotu Itamiiyn. ¥V miit crpasi «mnepen Cymaom
NOUTAHHS TOJSTAN0 Y TOMY, Y MOPYUIMIIO MUTaHHSA HI0A0 O€3CTOPOHHOCTI Te, IO CYAMs A0
CYJIOBOTO PO3TJISAY BUKOHYBAaB (DYHKIIIO CIITYOrO CyJJi, 30KpeMa JIONHUTaB 3asiBHUKA, a
MOTIM JisIB SIK CYIUIs, SKHIA po3riisifas crpaBy. [Ipore, Ha migcTaBi (pakTiB Ta KOHKPETHUX i,
SIKi BUNHMB pretore, MOPYIIEHHS BCTaAHOBIIEHO He Oysi0» (maparpadu 27, 28 i 29) [8].

Tpetwsoro crpaBoio € crnpasa «Ilymap npotu CrionydeHoro KopomiBcTBay. 3asBHUK —
r-H [lynap — BUCI0BUB MOOOIOBAHHS 110/I0 HEYIIEPEHKEHOCTI CYAY.

€BpONEHCHKUIA Cyll 3 MpaB JIIOJUHH, PO3IISIHYBIIU CHpaBy, MiJKPECIHB ICHYBaHHS
JIBOX AacCIEeKTIB B yYMOBHU HEYNEPEIKEHOCTi, MOCTAaBJICHOMY YaCTUHOIO IEPIIOI0 CTaTTi 6
Konsenttii 1950 poky.

BigHocHO mepmioro acnekty, Cy0'€KTHBHOTO KpPHUTEpil0, ocoOmcTa Oe3CTOPOHHICTH
NMOBUHHA TmepeadadaTucs HaBiTh B THX BHIAJKaX, KOJIU BAXKO HAIATH JOKa3M, il
CIIPOCTOBYIOTh. B 1aHOMy Bumaaky He OyJI0 HIsIKHX JOKa31B OCOOMCTOI yIepe I KeHOCTI.

BimHOCHO 00'€KTHBHOTO KpUTEpif0, TO TOW (akT, MO0 OJMH 3 UICHIB KOJIETil
MPUCSDKHUX 3acifaTteniB OyB 3HalloMHiI OCOOMCTO 3 OJHHUM 3 CBIJKIB 3BUHYBAu€HHS, HE
000B's13K0BO TIependayae, Mo ek wieH Oy/e CIPUATINBO PO3TAMIOBAHUI JI0 CBIJONTBA JaHOT
ocobu. Ile nutanHs xapakrepy 1 CTyneHs OJIM3bKOCTI MiX JtopMU. B naHoMy Bunaaky, 0ymo
30BCIM HE OYEBHJHO, IO O0'€KTUBHUI CrOCTepirad mMir O 3pOoOMTH BHCHOBOK IO OLIBIITY
CXHJIBHICTh JAHOTO CYAOBOTO 3acifiaTessl IPUMHITA apryMEHTH CBiJKa 3BUHYBaueHHs. bibIn
TOTO, CyJ JaBaB HaAIdHI rapaHTii, Taki SK BHUIAJAKOBHH MiAOip CYHOBHX 3aciiaTelniB,
JOKJIaHE X IHCTPYKTYBaHHS TOJOBYIOYMM B 3aCiJJaHHI CY/JICIO 3 TUM, 11100 BOHU OLIIHIOBAJIH,
Yy HE BiUyBarOUM Ha cOOl HISIKOTO THUCKY, JOCTOBIPHICTH IOKa3aHb BCIX CBIJIKIB, a TaKOX
MIPUHECEHHS 3aCiaTeNIIMU MTPUCSTH.

€BpONEHCHKUIA Cyl 3 TpaB JIIOJUHU PE3IOMYBaB, IO MOOOIOBAHHS 3asBHHUKA IIOJIO
HEYIEePeDKEHOCTI Cy/Iy He Oylu po3iiHeHi, Ik 00'€eKTUBHO BHITpaBaaHi [9].

Bapro 3ayBaxuTu, 1m0 npobdiema 6e3CTOPOHHOCTI Cyly aHaii3yBaitach €BpONEHCHKUM
CyIOM 3 TIpaB JIIOJIMHU TaKOX 1 y clpaBax 3a ydacTio Ykpainu. Jlo uucia Takux CIpaB
HanexaTh «benyxa npotu Ykpainny», «Onekcanap BoakoB npotu Ykpainny, 1HIIL.
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Kpaeuyx Cmenan Hocunosuu,
doyenm Kageopu npasa
XMmenvHuybKo20 HaYioHAILHO20 YHisepcumemy,
KaHouoam 1opuoudHUx HayK, OOyeHm

TFAPMOHIBANISI HAHIOHAJIBHOI'O 3AKOHOJABCTBA B KOHTEKCTI
€BPOIHTEI'PALIII YKPAIHU: ITPOBJIEMHU TA MEXAHI3MMH IX PEAJIT3AIIII

OnHi€ro 3 HalOLIBII BaXKIMBUX TEOPETUYHUX Ta MPAKTUYHUX MPOOJIEM Ha ChOTOJHI €
CITIBBITHOIIICHHS HAI[IOHAJILHOTO Ta MIXXHAPOJHOTO IMpaBa. BpaxoByrouu Te, 1m0 ykpaiHChKa
paBoBa CHCTEMa JaJleKO HE JIOCKOHAJa, BOHA Ma€ HE JIMIIEe MiJIallTOBYBaTUCh ITiJ{
MDKHApOJHI CTaHAapTH, ajde W BaocKoHamoBaTHCh[1, c¢.1]. Pazom 3 1M, B KOHTEKCTI
€BpoiHTerpamii Juisi YKpaiHM BHHUKae MpoOiieMa TapMOHI3alii MIpaBa BHYTPIIIHBOIO 1
30BHIIIHKOTO. [le MOXe 31HCHIOBATUCh TaKMMHU METOJIaMU SIK aJalTailisi, CTaHJapTU3aIlis,
yHidikalis, iIMIIEMEeHTallist Too. Bei BOHM TEOpeTHYHO OOIPYHTOBaHI HU3KOIO JOCTITHHKIB,
ajie IXHe BTUIEHHS € CKJIQJAHHUM 1 TpuBasuM npouecoM. [Ipobremy rapmonizanii Ta aganramii
HAI[IOHAJIFHOI TIPABOBOI CHCTEMHU YKpaiHM 0 €BPONEUCHKUX CTaHIApTIB JOCITIIKYBald B
cBoix mpamsx HaykoBil Kenesusxk H.A., Kormap O., Kyn M.O., Jla6a B.O.,
Mengenes FO.J1., Parymnuit C.M. Ta iHmi. PazoM 3 TuM, psja acnekTiB 1i€i npoGieMu He B
MOBHIM Mipi BUBYAIHMCH, OCKIJIBKA TAPMOHI3YBAaTH HAIIIOHAJIbHY ITPABOBY CUCTEMY BiIIOBITHO
JI0 MDDKHApOJIHUX BUMOT HEOOXIHO y psiai cdep KUTTEAISUIBHOCTI JepkKaBH, KOXKHA sIKOT Mae
neBHy crenudiky. Ilpu gociiakeHH! AOUIILHO BPaxoOBYBaTH CHEUU(]IKYy JBOX OCHOBHHUX
MoJieJIel rapMoHi3allii:

[lepma Mopenb: MOBHA TapMOHI3allis, M0 BiAOYBA€THCS IIISIXOM YBEICHHSA Y
HalllOHAJIbHE 3aKOHOJABCTBO HOPM dYepe3 MPHHHATTS AUpeKTHB. Hampukman, moBHA
rapMOHi3allis TPOMHCIOBUX HOPM BiZOYBA€ThCS LUISXOM HPUBEACHHS Yy BiJNOBIJIHICTH 3
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TUPEKTUBAMH MDKHApPOJHUX OpraHizamiii BCiX TEXHIYHUX HOPM Ta €JEMEHTIB, IO
BHU3HAYAIOTh TOTOBY MPOIYKIIIFO.

Jlpyra Mozienb: MiHIMaibHa TapMOHI3allisl BiI0YBA€ThCS MUITXOM B3aEMHOT'O BU3HAHHS
Ta BCTAQHOBJICHHS MIiHIMAJbHUX CTAaHIApTIB, AKI BPaxOBYIOTh MOXJIMBICTH X 3MIiHH 3
ypaxyBaHHSIM HAayKOBO-TEXHIYHOTO IPOrpecy Ta BIANOBIAHOIO BHECEHHA 3MIH A0 IHUX
CTaH/IaPTIB.

3 ornasay Ha ICHYIOYI 3arajlbHOCBITOBI TEHJCHINI TapMOHI3allisl HAI[lOHAJIBHOTO
3aKOHOJIAaBCTBA 3 €BPONEHCHKUM Ta MIDKHAPOJHUM IIPAaBOM MOXKE BiIOYBaTHCS B TaKHX
chepax CyCHiIbHUX BiIHOCHH:

- IPaBOBUH CcTaTyC Cy0 €KTIB CyCHUIbHUX BiTHOCHH;

- Mpo0JIeMH TpaBa BJIACHOCTI, TMPaBHH PEKHUM JISVIBHOCTI IOPUIWYHUX 0ci0 Ta
HiANPHEMIIIB; TPOOJIeMHU IIpaBa IHTEIEKTYaIbHOI BIACHOCTI; OMOAATKYBaHHS,

- BATIOTHO-(piHAHCOBA CHCTEMa; IEHCIMHA cucTeMa; OaHKIBChbKA MISUTBHICTB; sACpHA
EHEepreTHKa; 0XOpOHa 0TOYYIOYOro CepeIoBHIna Ta iH. [5, c. 3].

i cepu yMOBHO BHOKPEMIIIOIOTHCS Y 3arajbHUM €KOHOMIYHUIN MPOCTIp; 3araJbHUM
OpOCTip 30BHIMIHBOI OE3MEKH; 3arajlbHUM MPOCTip CBOOOM, O€3MeKH Ta MPaBOCYAIS;
3arajibHUM MPOCTIp HAYKH, OCBITH, KYJIbTYpH.

I"apMmomi3aliiss HalliOHAIEHOTO 3aKOHOJABCTBA 3 €BPOICHCHKUM TIPABOM Iiependadae
Y3rO/DKEHY ASUIbHICTD BCIX JepaBHUX 1HCTUTYLIH. [{e HaOyBae 0coOIMBOI aKTyalbHOCTI B
yMOBaxX HaJlarO/DKEHHS NapTHEPChKUX BIAHOCHH 3 KpaiHamu €Bpomelicekoro Coro3zy Ta
BUMAarae KOOpJAMHAILIl MpaBoBOi MOJITMKM Ta TapMOHI3alii IpaBa, L0 CTBOPUJIOCH Ta
CTBOPIOETHCS B MEXkKax 1[b0ro 00’eqHanHs [4, ¢. 5].

Jns YkpaiHM TrapMOHi3allis HalllOHAJIbHOTO 3aKOHOJABCTBA 3 €BPOINEHCHKUM Ta
MDKHApOIHUM IPABOM Ma€ OCOOJIMBY 3HAYYILNICTh 1 aKTyaJbHICTh, OCKUIBKH 3 IIM IPOLIECOM
JIOLIIBHO HE TUIBKM CTBOPEHHs MpaBoBOi 0a3u s MailOyTHboro Berynmy no €C, a i
CTBOPIOBATH 1HII BaXJIMBI JJIsl HAIOI I€P’KaBU YMOBH:

— CTBOPEHHSI MIAIPYHTA JUIsl pean3alii NpaBoOBOi, aJMIHICTPATUBHOI Ta CYyIOBOi
pedopmu B Ykpaini;

— HaOJIMKeHHs: YKpaiHM J10 TIOBHOTO BUKOHAHHS CBOiX 3000B’s3aHb 32 YTOJOI0 MPO
NapTHEPCTBO 1 CIIBPOOITHUITBO MK YKpaiHOIO Ta €BpONEHCHKUM CIIBTOBAPUCTBOM  SIK
eTary Ha IUIIXY MocTynoBoi inTerpauii 10 €C;

— opMyBaHHS CTUMYJIIB JUId 3I1MCHEHHS EKOHOMIYHMX pedopM, NiABUIICHHS
KOHKYPEHTOCIIPOMOKHOCTI €KOHOMIKM Ta CIPHUSHHS 3aJy4YeHHIO 1HO3EMHHUX IHBECTHLINH B
VYkpainy;

— PO3BUTOK 30BHIIIHBOI TOPriBili MiXk YKpaiHoto Ta €C, OCKUIbKH 31 CTBOPEHHSIM 30HU
BUJIBHOI TOPTIBII JUI HUX AIATUMYTh PiBHI IPaBUIIa;

— Mojajbllla JEMOKpAaTH3allil CYCIUIBHUX TPOLECiB, po30ydoBa OCHOBHHX 3acal
(YHKLIOHYBAaHHS ~ I'POMAaJSHCHKOTO  CYCHUIbCTBA  BIANOBIAHO  J1IO  €BPONEHCHKHUX
cranmaptis [3, c. 134].

HaykoBe TeopeTHKO-METOMONOryHe 3a0e3ledyeHHs] IMPOBEACHHS TapMOHi3alii
3aKOHO/JABCTBA YKpaiHU 3 €BPOMEHCHKUM Ta MIKHAPOJAHUM IIPaBOM € 00’ €KTUBHOIO
HEOOXIJHICTIO Ta Mae OyTH MPUCYTHE HA BCIX eTamax rapMOHI3aLlifHOIO MPOIECY 3 METOO
3a0e3nedyeHHs ioro eeKTUBHOCTI [2, c. 2].

Jlns  peamizamii TakMX MEXaHI3MIB HOPMAaTHUBHO-TIPABOBI aKTH YKpaiHM MaroThb
BIJINOB1/IaTH HACTYITHUM BUMOTaM:

- MICTUTH HOPMH TpaBa, IO BiAMOBIAAIOTh TOJOXKEHHSM JIIOUYUX MIKHAPOIHUX
JIOTOBOPIB;

- 3ale3rmedyyBaTM  OJHOMAHITHE  pPO3YMIHHS  Ta 3acTOCYBaHHS NPaBWI, SKi
BCTAaHOBJIEHI BCIMa Y4YaCHMKaMH IPaBOBITHOCHH Ta MICTATHCS B YKJIQJCHHUX MIKHAPOJHUX
JIOTOBOpAx;
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- 3[IUCHIOBATH IOPUAWYHY [0, IO 32 MOJKJIMBOCTI BHUKIIOYAE ab0 MiHIMIZYye
HEOOXIJHICTh MPUMHATTS BIJOMYMX aKTiB, a Y BUMAJAKaX, KOJIM Taka HEOOXiTHICTh BUHHKAE —
nepeadavaTH MOKIIMBICTh TApMOHIi3aIlii Mi3aKOHHHUX aKTiB;

- MICTUTH peaibHi TapaHTii Ta MeXaHi3MHU BUKOHAHHS IPABOBCTAHOBIIIOIOUUX HOPM Ta
MOJIOXKEHb IPABOBHX aKTIB CyO’€KTIB TapMOHI3allii, a TaKOXX 3axOJH BIIMOBITATHHOCTI
IOPOTHIIPABHOI Ta CTUMYJIM TPABOMIPHOI MAisUIBHOCTI; mepeadadyaTd CHCTEMHICTh Ta
BHYTPIIIHIM 3B’S30K HAI[IOHAIBHUX AaKTIB Ta aKTIiB IHIIMX JepXKaB YW MIKHAPOIHUX
opranizauiii — cy0’ekriB inTerpauii [1, c. 1].

Peanizariss MexaHi3MiB rapMOHi3allii HaI[lOHAIIBHOTO 3aKOHOJIABCTBA 3 €BPONECUCHKUM
Ta MDKHAPOJHUM IPaBOM mepeadavae y3ropkeHy AisIIbHICTD BCiX CyO’€KTIB 3a HACTYIMHUMHU
eTarnamu:

- BU3HAYEHHS KpHUTEpiiB rapmoHizauii B pi3HUX cdepax iHTerpamiiiHoi B3aemMoil
BIIMOBIAHO JO YKIAJICHUX JOrOBOPIB Ta BHU3HAYEHHS Traily3edl 3aKOHOJABCTBA, IO
noTpeOyIOTh TapMOHI3allii, OKpECIEHHS BIAMOBIAHOIO KoOjJa TPOOJIEM  TPaBOBOTO
peryioBaHHS B 111 ramysi,

- IHTerpamis B3a€MOJil, TpaBOBa EKCIEpTH3a Ta MOPIBHAJIBHO-TIPABOBHN aHaNi3
HAI[IOHAJTbHUX 3aKOHOJIAaBYMX Ta IHIIMX HOPMATHBHO-TIPABOBUX aKTiB, BU3HAYEHHS iX
BIJITOBIAHOCTI YKJIQJACHAM MDKHAPOIHUM JIOTOBOpaM Ta BHPOOJICHHS MPOMO3MINNA MIOI0 iX
rapMoHi3allii 3 ypaxyBaHHSM HaCIiJKiB TaKMX 3aX0J1IB Ha HAI[IOHAILHOMY PiBHI Ta BIJIUBY Ha
HAIlOHAJIGHY IPAaBOBY CHCTEMY; Y3TO/DKEHHs TOHSATH 1 TEPMiHIB HAliOHAJBHOTO IpaBa Ta
IpaBa MDKHAPOJIHUX OpraHi3arliii, Mib>KHapOIHUX JIOTOBOPIB.

- BU3HAYCHHS Ta 3aTBEP/DKCHHS TMEpeNiky HOPMAaTHBHO-TIPABOBHX aKTiB, IO
noTpeOyIOTh TapMOHI3allil 3 ypaxyBaHHAM iX MOPUIUYHOI CHUJIM, a TaKOX TMepeliK
MIKHAPOJHHUX JOTOBOPIB, SKi HEOOXITHO IS IBOTO yKiacth. Kpim Toro, BigOyBaeThCs
BU3HAYCHHS ONTHUMAIBHUX (POpPM Ta 3ac00iB, piBHIB Ta MEX IapMOHIi3aIlii.

- CHHXpOHHa pO3po0OKa Ta TNPHUHATTS HOBUX HOPMATHUBHO-TIPABOBUX AaKTiB a0o
BHECEHHS 3MiH Y JIif0ue 3aKOHO/IaBCTBO BiJINOBITHUMH JIepKaBHUMHU OpraHaMu;

- TOJIOJIAHHS ICHYIOUMX KOJI31d MK HaIllOHATHPHUM Ta MDKHApOIHUM IMpaBoM abo
MPaBOM MDKHAPOJHUX Oprasizamiii yu iX o0’€JHaHb HMUISXOM BHU3HAHHS 3arallbHOBU3HAHUX
MPUHIIMIIIB N1PaBa, MPAaBOBUX CTAHAAPTIB Ta IX 3aKPIMJIEHHS Y HAIllOHAJIbHOMY 3aKOHOJIaBCTBI;

- OILlIHKA JJOCATHYTHUX Pe3yJbTaTiB Ha MIKIEPKaBHOMY Ta HAI[lOHAIbHOMY PiBHSX.

VY mnepcnekTuBI MOXIJIMBO TPOJOBXKEHHS IHTErpaliiHOl B3aeMOJil y Hampsmi
yHi(ikamii Ta HaGIUKEHHS.

[Ipotssrom BciX 3a3HauY€HUX €TamiB HEOOXiJHA TEeXHIYHA JgonoMora (oOMiH
eKCIepTamMM, OpraHizallis CeMiHapiB, HaBYaHHS CHELIaJicTiB, JONOMOra y mepekial
BIJIMOBITHOTO 3aKOHOJIABCTBA); KOHTPOJb IHTErpaliiHUX OpraHiB 3a MPOBEICHHIM
rapMoHi3ariii [6, ¢. 2].

TakuMm 4MHOM, TapMOHI3allis € MPOLECOM LIIECHPSIMOBAHOIO 30JIMKEHHS MPaBOBUX
CUCTEM IUISXOM YCYHEHHSI CyINepeuyHOocTed MK HUMH Ta (OpMyBaHHS MIHIMAJIbHUX
NPaBOBUX CTaHAAPTIB Yepe3 YTBEPPKEHHS CHUIBHUX MPaBOBUX MPUHIIMIIIB, IO Nepeadadae
MIPUBEJICHHS 3aKOHOJIaBCTBA JCP)KAB-WICHIB Ta KpaiH HE YICHIB Y BIAMOBIIHICTh 3 BUMOTaMHU
MDKXHApPOJHOTO TIPpaBa Ha MiJCTaBl Mi>XKHAPOJHUX JOTOBOPIB.

["apMoHi30BaH1 HOPMATUBHO-TIPABOBI aKTH MAlOTh BIJANOBIAATH HACTYITHUM BUMOTaM:
MICTUTH HOpPMU TIpaBa, IO BiJMOBIAAIOTh MOJOXKEHHSIM IIOYMX MIXKHAPOJHUX JIOTOBOPIB;
3a0e3mevyBaTi OJTHOMAHITHE PO3YMIHHSI Ta 3aCTOCYBAaHHS TPaBWJI, SKI BCTAHOBJICHI BCIMa
y4acCHUKaMH TPABOBIAHOCHH Ta MICTATBCS B YKJIQJEHUX MDKHAPOIHUX JOTOBOPAX;
3MIMCHIOBATH IOPUIAMYHY [Iif0, IO 32 MOXKJIMBOCTI BHKJIIOYae ab0 MIHIMI3ye HEOOXI1IHICTh
NPUIHSATTA BIJOMYUX aKTiB, a y BUMAAKAX, KOJU Taka HEOOXiAHICTh BUHHUKAE — TepeadoadaTi
MOJKJIMBICTh TapMOHI3allll MiJ3aKOHHUX AaKTIB; MICTUTH peajbHI rapaHTii Ta MeXaHI3MH
BUKOHAHHS IIPAaBOBCTAHOBIIOIOYMX HOPM Ta IIOJIOKEHb IPABOBUX AaKTIB CYO €KTIB
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rapMoHi3allii, a TaKo)X 3aXO0J{ BIAMOBIJATHHOCTI MPOTHUIIPABHOI Ta CTUMYIH IMPaBOMIPHOI
TiSUTRHOCTI; Tiepe0adaTH CHCTEMHICTh Ta BHYTPIIIHINA 3B’ 30K HAIIOHAIBHHUX aKTiB Ta aKTIB
IHIIMX Jep)KaB YW MIKHApOJAHHMX Oprafizamiii — cy0’extiB imterpamii [7, c.3]. Llporo
MOJKJIMBO JOSATTH 32 YMOBHU JIOTPUMAaHHS OCHOBHHX BHMOT HOPMOTBOPYOi TEXHIKH, a came:
MOHATIMHUMA amapar 1 HOPMOTBOpYAa TEXHIKAa ITOBMHHI MaTH HACKPI3HUH XapakTep; Yy
HOPMAaTUBHO-TIPABOBUX aKTaX MAlOTh OyTH BU3HAUYEHI TEPMiHU, IO BXXHBAIOTHCS B HHOMY,
YiTKO BU3HAYECHHUN 00’ €KT MPABOBOTO PETYIFOBAHHS; HOPMH IIpaBa, y MEePEBaKHIN OLIBIIIOCTI,
MaroTh OyTH HOpMaMH MPSIMOi Aii.
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BIJJTHOBJIEHHSI CTAHOBMUIIIA, SIKE ICHYBAJIO J1O IIOPYIIEHHS
SIK IUBUIBHO-IIPABOBUI CITIOCIB 3AXHCTY ITPAB BJIACHUKA
(BOJIOALIBIIS) 3EMEJIBHOI JLISIHKA
Y PA3I ii IPUMYCOBOI'O BUWJIYUYEHHS

VY CcynoBili MpakTHIll BiTHOBJICHHS CTAaHOBHUIIA, SKE ICHYBAJO 10 TMOPYLICHHS, SK
croci0 3axHMCTy IMpaBa Ta IHTEpPECy, 3aCTOCOBYEThCS Yy TOMY pasi, SKIIO MOKJIaJeHHS
000B’s13Ky Ha 0co0y, sfKa HOro NOpYIIWIa, NPUOUHUTH [ii HE BIJHOBIIOE MOBHICTIO
Cy0’€KTHUBHE MpPaBO, a IBOTO MOXHA JOCATTH BUYMHEHHSAM IHIIUX, Mepei0ayeHuX 3aKOHOM
3axomiB [1]. Sk 3a3Hadae H.B. KopoOioBa, BiHOBJCHHSI CTAaHOBHWINA, SKE ICHYBaJIO JO
MOpYIIEHHS 1 NPUNMHEHHS [iif, [0 MNOPYIIYIOTh MPaBO, € OCHOBHUMHU 1 HaHOUIbII
e(pEeKTUBHIMH CIOCO0AMH 3aXUCTYy OCOOHMCTHX IpaB, OCKUIBKM 3aBISKH IM JIKBITYIOTHCS
HEraTHBHI HACNiJKU NPaBONOPYIIEHHS 1 B MEBHUX BUMAAKaX MOXKe OyTH BiJHOBIEHO
CTaHOBHIIIE, K€ ICHYBaJIO JI0 MOPYIICHHS mpaBa [2].

Pa3oM 3 TuMm, SIK CIyIIHO BiAMIYalOTh JESKi JOCITIAHHUKH, Ui OyIb-SIKOTO CIOCO0Y
3aXUCTy XapakTepPHUM € [ Y CHUCTeMa i, SKi HEOOXiTHO BYMHHUTH JUISl 3IACHCHHS
3aXUCTY LIMBUIBHOTO TpaBa, a y BiIHOBJICHHS CTAaHOBHUIIA, SKE ICHYBAJO /0 MOPYIICHHS IS
o3Haka BincytHs [3, c¢. 135]. 3okpema, Ha BiAMIHY BiJ IHIIMX CHOCOOIB 3aXHCTY,
nependaueHux B cT. 16 LusinpHOro koaekcy Ykpainu (mani — UK Ykpainu), HeBU3HAUEHUM €
y SKAX BUMOTax MOXK€ 3HAXOJUTH CBI MPOSIB TaKWil CIOCIO 3aXWCTy K BiJHOBJICHHS
CTaHOBHIIA, AKE ICHYyBaJIO 0 mopymieHHsa. BepxoBuuit Cyn Ykpainu y cBiil yac BHCIOBHB
MO3MIIII0, IO TaKe BiJHOBICHHS MOXKE 3HAXOIHWTU CBill MPOSIB Y BUMOrax HpPO BHCEICHHS
0co0M 3 HE3aKOHHO 3aiHATOro HEK MPUMIIIEHHS; PO YCYHEHHs MEepelIKo]l y 3/iiiCHEeHH]
rpaBa BJIACHOCTI, PO MOBEPHEHHS BJIACHUKY HOr0 MaifHa 13 4y>KOro HE3aKOHHOT'O BOJIOJIIHHS;
PO 3aCTOCYBAHHs HACHIJKIB HEAIMCHOrO MpaBOYMHY, PO 3a00pOHY BHUKOPUCTAHHS TBOPY
0e3 no3Bouty aBTopa [1]. KpiMm 11010, Cya KacaiiitHo1 iHCTaHII1 BKa3yBaB, 10 BiIHOBIEHHSIM
CTaHOBMILA, SKE ICHYBAJO JI0 TMOPYILEHHS, € TaK0)X BU3HAHHA HEIIHCHUMHM CBIJIOLTB IPO
IIPaBO BJIACHOCTI, IEP>KaBHOT0 aKTa PO MPaBO BIACHOCTI HAa 3eMENbHY IUISHKY.

Ha Hamy aymky BiJTHOBJIEHHsSI CTaHOBHINA, SIKE€ ICHYB&JIO [0 MOPYLIEHHS MOXe
MOJISITaTH HE JIMIIE y BKAa3aHWX BUMOTax. 30KpeMa, Y THUX BHUIMAJKaX, KOJIU HEOOXiTHO
BITHOBUTH CTaHOBUIIE, IO iCHyBano 70 BUjAadi OpraHom z[epxcaBHo'l' By YU OpPraHOM
MICIIEBOI'O CaMOBPSyBaHHS PIIICHHS 3 MOPYIIEHHSIM aKTiB IUBUIBHOTO 3aKOHOJABCTBA 0
3aCTOCYBaHHS IMiJUIATAIOTh BHMOTHM TIPO BH3HAHHSA HE3aKOHHMMH IIMX PpIlIeHb, SKi
OXOIUTIOIOTECSI  OKPEMHUM CIHOCOOOM 3axXHCTy; y BHUIAJAKY, KOJM HEOOXIAHO BIJHOBUTHU
MaifHOBE CTAHOBHINE OCOOM, KOTpE ICHYBaJO 0 MOPYIICHHS, O 3aCTOCYBAHHS IiJISATAIOTh
BUMOTH TIPO BIJIIKOAYBAHHS ILIKOJH, SIKI T€X OXOIUTIOIOTHCS OKPEMHM CHOCOOOM 3aXHUCTY
[IMBUIHHUX TIPaB.

SIk BUIA€ThCS, BIAHOBJIEHHS CTAaHOBUINA, $KE ICHYB&JIO J0 MOPYLIEHHS MOXe
3HAaXOJWTH CBil MPOSB HE JIMIIE y BUMOTAX, SKi OXOIUTIOIOTHCS TAaKUM BiTHOBIICHHSM SIK
CIOCOOOM 3aXHCTY, ajle TAKOXK Y BUMOTaX, SIKi OXOIUTIOIOTHCS IHIIMMH CIIOCO0AMH 3aXHUCTY.

Caoetro yeproto, ['.I1. TuUMUEHKO pO3Tisaae BIIHOBIECHHS CTAHOBHILA, SIKE ICHYBAJIO J0
MOPYIICHHsI MpaBa K METy 3aXUCTy, a He OAMH i3 #oro crnocoGiB [4, c. 8]. 3 Bka3aHOIO
JYMKOIO MH TIOTO/DKYEMOCS YacTKOBO Ta BBa)KAEMO, IO BiTHOBJICHHS CTAHOBHINA, SKE
ICHYBaJIO 10 TOPYIIEHHS HEOOXiIHO po3risfatd 3 JBoX mo3umlii. IlepmoueproBo Take
BIJTHOBJIEHHS CJIIJI pO3MIAJATH K MeTy (KIHLIEBMH pe3yibTaT) 3aXHCTy LIMBUIbHUX IpaB. B
IIbOMY acCIeKTi BiJIHOBJICHHS CTaHOBHMILA, SIKE ICHYBAJO JIO MOPYLIEHHS CTAaHOBHUTH CHUCTEMY
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NiA, SKI HEOOX1HO BYMHUTH I 3IMCHEHHS 3aXHCTy ITMBUIBHOTO TIpaBa, sIKIi MOXYTb
OXOIUTIOBATHCS SIK DPI3HUMH CIIOCOOAMHM 3aXUCTy, TaK 1 BIHOBICHHSIM CTaHOBHWINA, SIK
croco0oM 3axucTy. 3 JApyroi CTOPOHH, BIJHOBJICHHS CTaHOBUINA, SKE€ ICHYBAJO M0
MOPYIICHHSI MOYXHA PO3IIISIATH AK CIIOCi0 3aXHUCTy MOPYLICHOTO MpaBa, KUl BKIIOYae B ceOe
CUCTEMYy i, sKI HEOOXIJTHO BYMHUTH JUIS BIJHOBJCHHS IIOPYIICHOTO TIpaBa sKi HE
OXOILTIOIOTHCS IHIIMMHU CIIOCO0aMHM 3aXHCTY IPaB.

Cepen A0CHITHUKIB ICHYE TaKOX JyMKa, IO BIAHOBJICHHS CTAaHOBHIIA, SIKE 1CHYBAJIO
JI0 TIOPYIICHHS MpaBa sIK CIOCIO 3aXHCTy 3aCTOCOBYETHCA Y TUX BHIIAJKaX, KOJU MOPYIIEHE
cy0’€KTHBHE MPABO YHACHTIJIOK IIOTO HE IMPHUIMHSIE CBOT'O ICHYBaHHS 1 MOXKe OyTH peanbHO
BIJIHOBJICHE IIUISIXOM YCYHEHHS HACJIIJIKIB IpaBonopymeHHs |5, c. 14].

Pazom 3 TuM, Ha Haml NOIMAA, Taka MO3MIIsL HE IMOBMHHA OyTH OJHO3HAYHOIO,
OCKUJIbKM TIOoTpe0a B BiIHOBJIEHH] CTAHOBHIIA MOKE€ BUHUKHYTH TOJ1, KOJIM B CHJTy BYUMHEHOTO
MOPYIIEHHSI Cy0 €KTHMBHE IMPaBO OCOOM YAacCTKOBO YW ITOBHICTIO NPHUIMHSAETHCA 1 0coOa
BTpayae MOXKIIUBICTh KOPHCTYBATUCS CBOIM IpaBoM. B TakoMy BHIaiKy BiJTHOBJICHHS IpaBa
BiIOYBA€THCS IUISXOM MOBEPHEHHS IOPUAMYHOT MOXKIIMBOCTI AISITU B CBOEMY IHTEpECI, KU
iCHYBaB 710 I030aBJICHHS OCOOH IIHOTO MPaBa.

SIk mpuKiIaZg MOXKHA HAaBECTH BUIAJKHM BIJHOBJIEHHS CTaHOBUINA, SKE ICHYBaJIO 0
PUMYCOBOTO BUJYYCHHS 3€MEIbHOT AUISHKU 3 MOTHBIB CYCIJIbHOI HEOOXiMHOCTI Ta B pasi 1l
peksisumii. 30kpema 3a 3mictom cr. 19 3akoHy VYkpainu «IIpo BiuyKeHHS 3eMeNbHHX
JUISHOK, IHIIMX 00’ €KTiB HEPYXOMOro MaifHa, II0 Ha HHUX pO3MilleHi, fKi nepedyBalTh Yy
NpPUBATHIM BJIACHOCTI, JJIi CYCHUIBHUX HNOTpPe0 UM 3 MOTHUBIB cycrnJILHm HEOOXITHOCTI» Y
pasi, sKmo Bignmaia mOoTpeda y BHUKOPHCTAaHHI 3E€MENBHOI IUISHKH, I1HIIUX 00 €KTiB
HEpyXOMOI0 MaifHa, 110 Ha Hil pPO3MIIIEHI, BUKYIUIEHUX JUIs JEp)KaBHUX MOTped uu
IPUMYCOBO BiT4Y)KEHHUX 3 MOTUBIB CYCIIJIbHOI HEOOX1THOCTI, OpraH, SIKUi NPUIHSB PIIICHHS
PO BHUKYN 3€MEIbHOI AUISHKH MOBUHEH MOBEPHYTH ii MOMEPEeIHbOMY BIACHUKY. TaKoX,
BiAMOBiAHO 10 cT. 12 3akony VYkpainu «IIpo mnepenady, MpHUMYCOBE BimdyxeHHs abo
BIJIyYEHHsI MaiiHa B yMOBax MPABOBOTO PEKMMY BOEHHOTO UM HaJI3BUYAWHOTO CTaHy», Y pasi,
SIKILO TICIIS CKaCyBaHHS IPABOBOTO PEKUMY BOEHHOT'O UM HAJ[3BHUYAHOIO CTaHy MaiHO, sike
OyJi0 MPUMYCOBO BITUYKE€HE 30€peryiocs, a KOJUIIHIA BIACHUK a00 YMOBHOBa)XKEHA HHUM
ocoba HamosArae Ha IOBEpHEHHI MaiiHa, Take IOBEPHEHHs 3/IHCHIOETBCA B CYAOBOMY
nopsAaKy. Y pas3i NMOBEpHEHHs MaifHa 0co01 y Hei NMOHOBJIIOETHCS MPABO BJIACHOCTI Ha 1€
MayHo.

3 HaBeseHOro BOAYAETHCS, MO BHMOTA KOJHMIITHHOTO BJIACHUKA PO TOBEPHEHHS
PEKBI30BaHOI 3eMeJIbHOI IIISTHKY € HIYMM 1HIINM, K BUMOT'OIO TPO B1IHOBJIEHHSI CTAHOBHUIIIA,
AKe iCHYBallo 0 NPUIMHEHHS IIpaBa BIACHOCTI. li OCOONMBICTIO € Te, IO TaKy BHMOTY
KOJIMILIHIA BJIACHUK BIIpaBl 3asBJSATH, HE 3BaaiouW Ha (aKT BIJICYTHOCTI B HbBOTO
Cy0’€KTHBHOIO TpaBa BJIACHOCTI Ha 3€MENbHY IUISHKY. IHIIOIO ocoOnMBicTIO € Te, IO
BHAC/IIOK TpEJ sIBICHHS BIAMNOBIIHOI BHUMOTUM BIAOYBA€TbCSI YCYHEHHS HACIIAKY HE
IPOTHUIIPABHOT'O MOPYILIEHHS MTPaB 0COOH, a MPaBOMIPHOTO NMPUIMMHEHHS i1 IpaBa BIACHOCTI.

[pu upomy, anami3 cr. 12 3akony YKpainu «IIpo mepenady, MpUMyCOBE BiI4y>KCHHSI
a0o BWIIyYeHHS MaifHa B yMOBax IpPaBOBOTO PEKUMY BOEHHOTO YW HA/I3BHYANHOTO CTaHYY,
MOKa3ye, 10 B HbOMY HE BCTAHOBJIEHO MEXaHI3MYy BIJHOBJECHHS CTaHOBHUIIA KOJHMIIHHOTO
BJIACHWKA 3eMeNbHOI MUITHKH. Tak, B Hill JIMIIe 3a3Ha4YeHO, IO MiJICTAaBOIO LIS MOBEPHEHHS
MaifHa € pilleHHs cyny, sike HaOpajo 3akoHHOI cuiau. OZHOYACHO 13 NMOBEPHEHHSAM MaiHa
0c001, BOHa 3000B’3YETHCsI MOBEPHYTH TPOILIOBY CYyMY, sika Oylia HEIO oJiep’KaHa y 3B SI3KY 3
BiJTUy’KEHHSIM MaifHa, 3 BUpaxXyBaHHSAM PO3yMHOI IJIaTH 32 BUKOPUCTAHHS 1IbOI'0 MaiHa.

JlJ1 BCTAaHOBJIEHHS YITKOT'O MEXaHI3MYy ITOBEPHEHHSI PEKBI30BAHOI 3€MENIbHOT IJITHKU
Ta JOTPUMAaHHS MPaB BCIX yYaCHHUKIB BKa3aHUX BIAHOCHH, JOIUIBHO Oyno 0 mependadyuTu B
cr. 12 3akony Ykpainu «IIpo mepenady, IPHMYyCOBE BiI4y)KCHHs a00 BUIYYCHHs MaifHa B
YMOBaxX IMpPaBOBOIO PEKUMY BOEHHOTO YM HAJ3BHUYANHOIO CTaHy» MOJOXKEHHS IpO Te, L0
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pIlIEHHS CYAY NMpO MOBEPHEHHS 3€MeNIbHOT TUISIHKU MOBUHHE MependadaTd IpoIIOBY CyMY,
sIKa MM1IJISTa€ TOBEPHEHHIO KOJIUIITHIM BIIACHUKOM 3€MEIbHOL JUISTHKY.

Henockonanum € Takok MeXaHi3M MOBEPHEHHSI MPUMYCOBO BITUYXKEHOi 3€MEJbHOI
JIISHKA 3 MOTHBIB CYCIUIBHOI HEOOXITHOCTI. 30Kpema, 3aKOHOJABCTBOM HAJIEKHO HE
BU3HAYCHUI TOPSIOK i, SIK1 HEOOX1IHO BUMHUTH Y BUIAJIKY, SKIIO CYCHIJIbHA HEOOX1THICTh
BiJllIaJIa, a OpraH 3a IMO30BOM KOTPOro OyJ0 MPUMYCOBO BiMUYKEHO 3eMEIbHY IUISHKY HE
MpuiiMae BiJIOBITHOTO PIIEHHS Ta HE MOBIIOMIISIE TTPO 1€ KOJUIITHHOTO BJIACHUKA ab0 Horo
CHAJKOEMIIS; HE TMOTO/KYE YMOBH NMOBEPHEHHS Ta HE YKJIAZa€ JIOTOBIp KYMIBII MPOJAXY
3eMeNIbHOI UIAHKU. Ha Ham mornsn, BpaxoByroun npunucHu cr. 124 Koncruryiii Ykpainu,
KOJIMIIHIA BIACHUK 3€MENbHOI AUITHKH a00 HOro CHajgkoeMenb, B TaKOMY BHITQJKy, HE
no30aByieHl MpaBa 3BEPHYTUCS B CyJ 13 BUMOTOIO MPO MOBEPHEHHS 3€MENbHOI IUISTHKU
HUISXOM YKJIaJICHHS JOTOBOPY KYIIBIi-IIPOJAXKY.

Takox gomiibHO Oyii0 6 mepeadauynTH MEXaHi3M IMOBEPHEHHS MPUMYCOBO BiIUY>KEHOI
3eMEINIbHOT JIUISTHKY, SKIIO BOHA BHKOPHUCTOBYETHCS HE IS CYCHUIBHHX moTpeO. Bkaszany
rapaHTii0 CHiJ 3aKpIMUTH HE JUIIE IMIOAO0 3eMEeJIbHUX IUISHOK, SKi OyJIM BHUKYIUJICHI IS
CYCHUIBHUX MOTPeO, ajie TaKoX 1 MO0 JUISHOK, sIKi OyJM MPUMYCOBO BiI4Y)KE€HI 3 MOTHBIB
CYCIiIbHOT HEOOX1THOCTI.
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HOPMATHUBHO-IIPABOBE PETYJIFOBAHHS JIIBEPAJII3AIIIL
BAJIIOTHOI'O PUHKY B YKPAIHI

3 npuiiHaTTaMm 3akony «[Ipo BamioTy Ta BamioTHI onepanii» Big 21.06.18 p. Ne2473-
VIII [1] BimOymacs mibepamizailisi BaJIOTHOrO PUHKY B YkKpaini. HamionanbHuit GaHk 3

7 motoro 2019 poky 3ampoBaJuB HOBUN pEXHM PEryJIIOBaHHS BAMIOTHHX onepauiid. Llen
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3aKOH 0a3yeThCsl Ha TMPHUHIUIN <«TI03BOJIEHO BCE, IO HE 3a00pOHEHO0» 1 MICTUThH 3arajibHi
HOPMH BaJIOTHOTO PETyIIOBaHHS.

3akoH «[Ipo BamOTy Ta BaIOTHI omepauii» BHU3HA4ae MpPAaBOBI 3acaiu 3/1HCHEHHS
BAIIOTHUX OIEpalliid, BAJIFOTHOTO PETYIIOBAHHS Ta BAJTIOTHOTO HATJISAY, IpaBa Ta 000B’SI3KU
cy0’€KTIB BaJIOTHHUX OTMEpallii 1 YHOBHOBXEHHUX YCTAaHOB Ta BCTAHOBIIIOE BIAMOBIAAIBbHICTD
3a TIOPYIIEHHS HUMH BJTIOTHOTO 3aKOHOJABCTBAa. METOI0 BKa3aHOTO 3aKOHY € 3a0e3MedYeHHs
€IMHOI ICPXKABHOI MOMITHKU Y chepi BAIIOTHUX ONEpalliii Ta BUIbHOTO 31HCHEHHS BATFOTHUX
omepariit Ha Teputopii Ykpainu [1].

HoBa 6a3a HopmartuBHUX akTiB HarjioHanbHOro OaHKy CKJIQJa€TbCs 3 BOCBMH
KI0490BUX [locTaHOB, 110 BPEryIbOBYIOTH HMOPSIOK Ta MPOIEIypH MPOBEACHHS ONeparii 3
1HO3EMHOIO BaJIIOTOI0 I PE3UICHTIB Ta HEPE3UICHTIB, OPUAMYHUX Ta (PI3MUHUX OCIiO,
1HO3eMHUX Ta BITYM3HSHHUX IHBECTOPIB, BBEACHHS Ta CKACYBaHHSA 3aXOJiB 3aXUCTy Ta
iamre [2; 3; 4; 5; 6; 7; 8; 9].

Oxpim Toro, Ha 3aminy [lomoxxenus «IIpo BamoTHHIA KOHTposb» IlocTaHoBOIO
[Tpaninaga HanionanbHoro Oanky Ykpainu Big 03.01.2019 p. Ne 13 Oymo 3aTBepmkeHe
[TomoskeHHs Tpo BamOTHUHN Harisn. Bkazane [lonoxkeHHsT po3poOJICHO BIAMOBITHO JI0
3akoniB Ykpainu «[Ipo Hamionansuuii 6ank Ykpainu», «[Ipo BamoTy i BaJIOTHI omneparii» ,
IHIIOTO 3aKOHOJABCTBa YKpaiHM Ta HOPMAaTHUBHO-TIPABOBMX akTiB HamioHampHOro OaHKy
VKpaiHH Ta BU3HAYa€ OCHOBHI 3acaigu 3ailicHeHHs HauioHambHuM OaHKOM Ta
YIIOBHOBAXCHUMH YCTAaHOBAMH BAaJIOTHOTO HArMIAAy B YKpaiHi, MiACTaBU Ta MOPSIO0K
3acTocyBaHHs HamioHaibHUM OaHKOM [0 YIOBHOBaXEHHWX YCTaHOB 3aXOJIB BIUIMBY 3a
MOPYILIEHHS! BUMOT BaJIIOTHOrO 3aKoHOAaBcTBa [10].

OCHOBHI 3MiHH, 5IKI CTOCYIOTBCSI BJIFOTHOTO HArJIsAy 3a JOTPUMAHHAM pe3UCHTaMU
Ta HEPE3UIECHTAMHU BHUMOI BAIIOTHOTO 3aKOHOJABCTBA MOJSTAIOTh, 30KpeMa B HACTYITHOMY:
3017bIIEHO TPAHUYHUN CTPOK 3IIHCHEHHS PO3PaxyHKIB 3a EKCIIOPTHO — IMIIOPTHUMHU
KoHTpakTamu 3 180 1o 365 mHIB; ckacoBaHO BAIIOTHUM HArJsI 32 €KCIOPTHO-IMIIOPTHUMHU
omeparisMu 10 150 THC. TpH; CKacoBaHO 1HAMBINyallbHI JiIEH31i Ha BaJIOTHI omeparii Ta
3apoBa/P)KEHO CHUCTEMY €-TIMITIB (2 MIH. €BpPO TNPOTATOM KaJIGHJApHOTO POKY s
IOpUIMYHUX 0ci0, 50 THC. €BpO MHPOTArOM KaleHIAPHOIO POKYy Ui (i3MYHMX 0OCi0);
CKAacOBaHO Tpoleypy peectpaiii pesuaeHtamMmu B HBY 30BHIIIHIX 3aM03u4eHb; CKAaCOBAHO
crieliajbHl CaHKIII 3a TOPYIIEHHS CTPOKIB pO3PaxyHKIB (IHAWMBIAyalbHUNH PpEXUM
JIIEH3YBaHHS Ta TMPU3YNUHEHHS  30BHIIIHBOEKOHOMIYHOI  JISUIBHOCTI);  CKacOBAaHO
IIOKBapTajbHE JACKJIApPyBaHHs BAJTIOTHUX LIHHOCTEH, JOXOMIB Ta MaiHa, 110 3HAXOAATHCA 3a
MeXaMHM YKpaiHM; HaJaHO J03BUI Ha BIJIbHE BUKOPHCTAHHS pE3UJEHTaAaMH pAaxyHKIB B
1HO3eMHUX (DIHAHCOBUX YCTaHOBaX Ta Ha 3[iHCHEHHS Yepe3 TaKi pPaxyHKH BaJIOTHHX
ornepauiit (KpiM onepariiii 3 nepekasiB KOIUTIB 3 YKpaiHU Ha Taki paXyHKH); HaIaHO JTO3BLI Ha
3M1MCHEHHsl omepaliid 3a paxyHKaMu IOPHUAMYHUX OCI0 — HEpEe3UICHTIB B YKPaiHChKHUX
(iHAHCOBUX yCTaHOBAX.

[Ipore BignosiaHo 10 ct.12 3akony Ykpainu «lIpo BamoTy Ta BayoTHi onepauii» [10]
MOJIOBKEHHSI Ta JIOCTPOKOBOTO TPHUITMHEHHS, 3aTBepkeHNM [locraHoBoro [lpaBminHs
HamionansHoro 6anky Ykpainu Bix 02.01.2019 p. Ne 4 [5], 3a HasiBHOCTI O3HaK HECTIMKOTrO
(biHaHCOBOIO cTaHy OAHKIBCHKOI CHCTEMHU, MOTIPIIEHHS CTaHy IJIATLKHOTO OanaHcy YKpaiHu,
BUHUKHEHHS OOCTaBUH, IO 3arpoXXyrTh CTa0UIbHOCTI OaHKiBChbKOi Ta (abo) ¢inaHcoBoi
CHCTEMHU JIep)KaBH, Ma€ MPaBO 3alPOBAINUTH TaKi 3aX01 3aXUCTY:

1) o0oB’A3KOBUH NpPOAAX YACTUHU HAIXOMKEHb B I1HO3EMHIM BalIOTI y Mexax,
nependaueHuX HOPMATUBHO-TIPaBOBUMU akTaMu HarfioHanbHOro 0aHKy YKpaiHu;

2) BCTAHOBJIGHHS TPaHUYHUX CTPOKIB PO3PaxyHKIB 3a OINEpalisMHU 3 eKCIOpTy Ta
IMIIOPTY TOBapIiB;
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3) BCTaHOBJICHHS OCOOJMBOCTEH 3MIMCHEHHS Omeparliii, MOB’S3aHUX 13 PyXOM
Karritaiy;

4) 3ampoBaJKEHHS J03BOJIIB Ta (a00) JIMITIB Ha MPOBEICHHS OKPEMHUX BATOTHHUX
oreparii;

5) pe3epByBaHHS KOIITIB 3a BAJIIOTHUMH OIEpaIlisiMu;

6) 3axomu BigmoBimHO 10 ctatTi 7-1 3akony VYkpainum "[Ipo HamionanbHuit OaHk
VYkpainu", BHUKIIOYHHUNA TMeEpeNiK SKUX BU3HAYAE€THCSA HOPMATHUBHO-TIPABOBUMH aKTaMU
HamionansHoro 6anky Ykpaiau [11].

Bkasani Buie 3axonu 3axucty [Ipaninas HarionansHoro 6anky Ykpainu Mae mpaBo
3aMpoBaJMTH Ha CTPOK HE OUIbIIEe MIECTH MICALIB Ta MOAOBXKYBATH CTPOK Jii MOMEpeaHiX
3aXO0JIB 3aXHUCTY Ha CTPOK HE OLIBIIIE MECTH MICSIIIB.

Pimenns IlpaBninna HanionanpHoro Oanky YKpaiHM Hpo 3ampoBaKEHHS HOBOTO
3aX0J]ly 3aXUCTY, AKIIO 3 JHS MPUIMHEHHS Aii MOMEepPeAHbOro MOAIOHOTrO 3aXOAy 3aXUCTY
MUHYJIO MEHIIIE IIECTH MICAIIB, a00 PO MOJOBKEHHS CTPOKY il KOKHOTO IMOIMEPEIHBOTO
3aX0Jly 3aXMCTy He OUIpII SK Ha IIICTh MicAlliB MOoTpedye miATBep/pKeHHS Panoro
HamionaneHoro Oanky VYkpainu. Hemnpwmiinsarts Panoro HamionameHoro Oanky Ykpainu
pillIeHHs II0J0 HAasgBHOCTI O3HaK Ta (abo) oOcTaBuH, mependadyeHux 3aKoHOM mpotsirom 20
KaJCHJapHUX JHIB Micis HaxaHHs 3anuty [IpaBninas HamionansHoro Oanky Ykpainu mae
[TpasninHio HamnionanbHOro 6aHKy YKpaiHU MpaBO NPUIHATH PIIIEHHS MPO 3allpPOBAKEHHS
HOBOTO 3aXO0Jy 3aXUCTy a00 MOJOBKEHHS CTPOKY il IMONEepeAHbOTO 3aXO0Jy 3aXHCTy Ha
cTpok, Bu3HaueHuil [lpaBminusm HamionanbHOoro 6aHky YkpaiHu, ane He OuIbIIe HIX Ha
IICTh MICSIIIB.

3aranibHUI CTPOK Al 3aXO0/1B 3aXUCTy HE MOXE MEPEBUIYBATH 18 MICSIIB MPOTIrOoM
24 wmicsmiB, TOYMHAIOYM 3 JHS TEPIIOTO 3arpOBAKEHHS BiIMOBIIHOTO 3aXOAy 3aXHCTY.
[TpaBninaga HamionaneHoro 6anky YKpaiHu Mae MpaBO JTOCTPOKOBO MPUIIMHHUTU Ai0 OyIib-
SIKOTO 3aXO0Jly 3aXHCTy B pa3i, SIKIIO MiJCTaBH, Yepe3 siKi OyJ0 3ampoBaHKEHO TaKUH 3aXil
3aXHUCTY, BTPATUIIN aKTyaJIbHICTb.

VY pa3i 3anpoBakeHHsa Ta (a00) MOIOBXKEHHS CTPOKY 1ii Ta (ab0) mpunuHEHHS i
3axoliB 3axucty, HamionanpHuii O6aHk VYkpaiHu iHPOpMYye Mpo Iie OpraHu CyO’ €KTiB
MDKHApOJHOIO TMpaBa BIANOBIIHO JO HOPM MIDKHAapOJHUX JOrOBOpPIB, 3roja Ha
000B’sA3KOBICTh AKHMX HajaHa BepxoBHoio Pangoro Ykpainu. Takox HarioHanbHuii OaHK
VYKpaiHu npoTAroM TphOX MICALIB 3 AHS 3alIPOBAPKEHHS a00 MOJOBXKEHHS CTPOKY i1 3aX0/1y
3axUCTy, a00 NPUIMHEHHS [ii 3aX0Jy 3axXUCTy 3000B’s3aHMM MiArOTYBaTH Ta NOJAaTH
Komitery BepxoBnoi Pamu VYkpainu, 10 mnpeaMmeTiB BilaHHS SIKOTO HAJEXHUTh NUTaHHS
0aHKIBCHKOI JiSUTBHOCTI, 3BIT PO 3aMIPOBAHKEHHS 3aX0y (3aX0/1iB) 3axucTy [1].

ITopsimok 3acTocyBaHHS 3aXO[IB 3aXMCTy, 30KpeMa KpUTepii iX 3ampoBajKeHHS,
MIOJIOBKEHHSI CTPOKY Jii Ta JOCTPOKOBOTO TPHUITMHEHHS BCTAHOBIIOIOTHCSI HOPMATHBHO-
npaBoBUMHM akTamMu HarioHanbHOro 6anky YKpaiHu 3 ypaxyBaHHSIM M0OJ0keHb 3akoHy «lIpo
BAJIIOTY Ta BATIOTHI OTIEPAIIii».

OTxe, y 2019 poui Hamionansuuit 6anky YKpainu, JOTPUMYIOUYHCH TOPOKHBOI KapTH
CKaCyBaHHSl BaJIOTHUX OOMEXEHb, MOCIIAOBHO IOM’SKIIYBaB BAJIIOTHE PETyJIIOBAHHA 1
Harsin B Ykpaini. Ha ceorogni HamionansHuit 6aHk VYkpaiHM CKacyBaB NEpEBaXHY
OUTHIIICTH AaHTUKPU30BUX TUMUYACOBUX 3aXO/IIB, 110 OYJIM 3alpOBaKEH] 3 METOIO cTadimi3arii
BatOTHOTO pUHKY y 2014-2015 pokax. CTOCOBHO permTu 0OMeXKeHb, sIKi e 30epiratoTbes,
peryasTop omyOJiKyBaB JOPOXKHIO KapTy iX MOCTYMOBOTO 3HATTSA Ta TEpPEIyMOB, HACTaHHS
SKMX € HEOOXITHUM JUIS MEPeXOiy J0 PeXHUMY BUIBHOTO pyXy KamiTalqy — KIHIEBOI METH
BaJIFOTHOI J1iOepatizariii.
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Maxapenko Kamepuna Bacunigna,
cmyoeHmka 3-20 Kypcy @axyibmemy MidCHAPOOHUX GIOHOCUH
XMenbHUYbK020 HaYioHAIbHO20 YHIgepCUmMemy

OCOBJIMBOCTI BUBOPUYOI'O KOJIEKCY YKPATHU

Bubopunii konekc YKpaiHW aKTUBHO OOTOBOPIOETHCS CHOTOJHI BEIUKOK KiIBKICTIO
moneit. Taky HOTro MOMyJSIPHICTh, HA JAaHU MOMEHT, MOKHA TMOSICHUTH THM, IO BiH JIMIIE
HeloAaBHO OyB yXBaJIeHHWH, aje HOro BXKE 3 BIIEBHEHICTIO MOXHa BIJTHECTH 10 YHCIa
HaBaXIMBIIIMX KOJEKCIB YKpaiHu. MeTol Hamoro JIOCHDKEHHS € aHalli3 OKpeMHUX
MOJIOXKEHB YHI(IKOBAaHOTO BUOOPYOTO 3aKOHOIABCTBA.

Bubopunii xonexkc Ykpainu 00’e€Hye B co0l YOTHPU KHUTH, OAHA 3 SKUX MICTUTh
3arajibHi IOJIO’KEHHSI BUOOPUYOro 3aKOHO/AABCTBA, a TPU 1HIIUX €, [0 CYTi, 3SMIHEHUM TEKCTOM
3akoHiB «IIpo Bubopu Ilpesnnenra Ykpainm», «IIpo BuOopu HapoAHUX ACMYTATiB YKpaiHU»
ta «[Ipo micuesi BubGopu». Lleil konekc BU3Hayae rapantii mpaBa rpoOMajsiH Ha y4acTb Y
BUOOpAx, PETyIIo€ MiATOTOBKY Ta MpoBeaeHHs BHOOpiB Ilpesnnenta YkpaiHu, HapogHUX
nenyraTiB Ykpainu, nenyrtariB BepxosHoi Pagu ABtoHomHoi Pecnybniku Kpum, obnacHux,
paliOHHUX, CUTbCHKHX, CEITUIIHUX, MICBKUX, PAHOHHUX Yy MICTax pajl, CUIbCHKUX, CEJHITHUX,
MICBKHX TOIiB, crapocT cena, cenuma [1]. Ilix wac mpuilHsITTA Kozekcy, 330 HapoaHHX
JENyTaTiB YKpaiHU MPOTOJIOCYBAIH «3a», a IIe Bij] 3arajibHOi KiJTbKOCTI HAPOJHUX JCITYTaTiB
CTaHOBUTH 78%, 110 CBIAYUTH MPO CXBAJCHHS HOBOBBEACHD OLIBIIOI MOJOBHHOIO HAPOJIHUX
nemytariB. Bubopunii kogekc Ykpainum OyB mpwmitHatuii 19 rpymaas 2019 poky, a HaOyB
yrHHOCTI 3 1 ciung 2020 poky, OKpiM OJHOTO MYHKTY, PO 3MiHU A0 3akoHy Ykpainu “IIpo
JepKaBHUH peecTp BUOOPIIIB”, sikuid HaObupae unHHOCTI 3 1 ymmHs 2020 poky.

[Tpuitasattas Bubopuoro konekcy YKpaiHuW CBIAYUTH MPO TE, MO MOJITHKU OyIyTh
MaTd MEHIIE MOKJIMBOCTEH BIIMBATH Ha BHUOOpUYMU TIpollec MiJ dYac BHOOpPiB. Xoda
Bubopunii konekc YkpaiHu NpURHATHH 1 € YMHHUM, ajie BiH MOTpelye, I1e J0ONpalloBaHH,
IO 1 € B IUIaHaX y Hamux jaenyrari. Jleski Hegoxiku Bubopuoro konekcy Ykpainu ekcneptu
BK€ BII3HAYNIIH.

[Tponopuiiina BUOopya cucreMa 13 BIAKPUTUMHU CIIMCKAMHU, BIIKPUTICTh CIIMCKIB MOXeE
CTBOPHUTHU JIeSIKY IUTyTaHUHY cepell BUOOPIIB, TOMY L0 HEOOXigHO Oyae BUOpaTHu HE JUIlE
napTiro, a 1 okpemoro i kanmumata. Cepen mapTiii Oyae yTBOproBaTucs Ie Oiiblna
KOHKYpPEHIlis, TOMy II0 JAJS TOro, 100 B PEHTHHTY MHiAHATUCS BiJl KOHKYPEHTIB Ha OJHY
MO3MUIII0, HEOOXiMHO OyAe MaTh TepeBary B KUIBKOCTI rosiociB Ha 7 Tucsd. Lle moxe
CIOPUYMHUTH HEYECHY KOHKYPEHLII0 cepel HmapTiil, miakyn BHOOpPIB abo K MaHIMYJALII0
HuMHU. Bce 11e He BHKIIOYae MMOBIPHOCTI TOro, MO0 HEOOXimHO Oyae OimbIln cepiio3Hilie
BIIHECTUCS 10 MiAOOPY WIEHIB KOMICIi, a/pkKe Il TPAaBWJIBHOTO TMIAPAaxXyHKY TOJIOCIB
HEOOX1IHO MaTH TEeBHI 3HAHHS, a TAKOXX HEOOXiAHO Oyjae MiTHATH oruiary Iiei podoTu. Aje
3aBASKM Takii cucteMi BuOOpiB Komekc rapanTye, mo nepii 9 aemyraTtiB MapTIHHOTO CIIHCKY
NOTPAIISIOTH IO TapJIaMeHTY (3a YMOBH, 1110 TApTisl MPOHIe 5-TH BiICOTKOBHIA Oap’ep).

[lepecenenmi Ta TpyaoBI MITPAaHTH 3MOXXYTh TOJOCYBaTH Ha BHOOpax 1 HeMae
3HA4YeHHS YM 1€ 3arajbHi BUOOpU uu TepuTopiaibHi. [IpukiHIeBl Ta mepexiiHi MOJOKEHHS
Bubopdoro konekcy BHOCATH 3MiHM 10 3akoHy Ykpainu «[Ipo JlepkaBHuit peectp
BUOOPIIIB», 30KpeMa B YaCTHUHI BU3HAUCHHs BUOOPUOI aJjpecH, sika MOKe TeTep He CIiBMajaTu
3 aapecoro 3apeectpoBaHoro Micisi npoxuBaHHsa [2]. Crarta 8 3akony «lIpo [epsxaBHuit
peecTp BUOOPIIIBY JONOBHEHA HOBOIO YAaCTHHOIO, 3T1JTHO SKOi 32 MOTHBOBAHUM 3BEPHEHHSIM
BUOOpIIS opraH BeleHHs PeecTpy Moke BU3HAUMTU 1HIIY BUOOpUY aapecy BHOOpLS, aHIK
BU3HAYEHY BIJIMOBIIHO JIO 3apEECTPOBAHOIO Miclsd MpoKHUBaHHs. [ 3MiHM BUOOpUOi agpecu
BHOOPIIO MOTPIOHO Oyne HaJaTH OJWH 13 IOKYMEHTIB, IO MIATBEPDKYE (DaKkTUUHE MicIe
NPOXKUBAaHHS: JIOBIIKY Mpo B3ATTS Ha o0xik BIIO, noroBip opeHau XWTia, CBIIOLTBO PO
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BEJICHHS TANPUEMHHIIBKOI ISUTBHOCTI a00 MPO MPaBO BIACHOCTI HA YKUTIO, TOKYMEHT, IO
3acBiuye mepeOyBaHHS BUOOPIS B ILIIOO1, POAWHHHUX BiHOCHHAX a0 JOTIISAI 32 0C000I0,
Miclle TpPOXKHBaHHS SKOI 3apeecTpoBaHE BIAMOBIAHO M0 3akoHy Ykpainu «IIpo cBoboxy
nepecyBaHHs Ta BUIbHHIA BUOIp MicCIlsl TpoXUBaHH». Hapasi roJoBHUM 3aBIaHHSM € JJOHECTH
0 BUOOPIIIB, IO BOHM MalwTh Take MpaBO royiocy, mod Bci Oymu mnpoiHdopmoBaHi i
HaronoBHime, mo0 pPO3yMiJH, IO HAaBITh BiJ IXHBOTO, OJHOTO TOJOCYy, OaraTo Yoro
3aJICKUTb.

€ takox Oarato i MeHI 3HayHMX 3MiH. Hampukiaa: 1) 3actaBa, Ui KaHAMIATIB y
MEpH Ta MapTii, Aki 0axaloTh IMITH HAa BUOOPH y BEIHMKHX TPOMajaax, 3pociia, a Ha HUIIUX
piBHsX ii B3arani Hemae [3] (mpaBna ciiij 3ayBa)KUTH, [0 BXKE 3aPEECTPOBAHO 3aKOHOMPOCKT
1010 3MEHIIEHHS po3Mipy 3actaBu); 2) neil Komekc 3abopoHse 3IifiCHIOBATH aritaiiio B
3apyOikHHX 3acobax MacoBoi iH(opmarii; 3) mpu GopMyBaHHI MAPTIMHUX CIUCKIB HapTii
OyIyTh 3000B’s13aHI JOTPUMYBATUCS TEHIEPHOTO OalaHCy: B KOXKHIM IISATIPII KaHIHWATIB
Mae OyTH HE MEHIIEe JBOX 0cCi0 KOXHOI crari; 4) 30epe)KeHHs 1 TMOCWJICHHS TrapaHTii
BUOOPYOro Mpasa Jtojied 3 iHBaiAHICTIO — 10 2025 poky Bci BHOOpYi IUIBHUII MalOTh OyTH
3abe3mnedeHi BHOOpPYMMH CTaHIApTaMH Ui OCi0 3 OOMEXKEHOIO Ji€3IaTHICTIO; 5) Oyre
3MiHeHO camy (opmy BuOOpuoro Oroserens; 6) 3araabHOAEP)KABHI, MPE3UACHTCHKI Ta
napJIaMeHTChbKi BHOOPH MOXYTh IPOBOJMTHUCS OJHOYACHO 3 MICIIEBHM pedepeHayMoM,
M03a4epPrOBUMHU, TOBTOPHUMH, TMPOMDKHHUMHU, TMEPHIMMH Ta JOJATKOBUMHU MICIIEBUMHU
BHOOpamu.

[Ipesunent VYkpainu, Bomoaumup 3eneHChKHI 3a3HAYMB, L0 “‘yXBAJEHHS LIbOTO
Koznekcy 3a0e3neunTth ITiCHE YHI(pIKOBaHE 3aKOHOJABYE PETYIIOBAHHS ITIJTOTOBKH Ta
MpoBeJcHHS BUOOPIB B YKpaiHi, 110 CIpusTUME OUIBII MOBHINA peamnizauii BHOOpUYUX IpaB
rpoMajsH, CTaOUIBHOCTI BHOOPUOTO 3aKOHOJABCTBA, JOTPUMAHHIO OCHOBHHX 3acal
JEMOKPAaTUYHHUX BUOOPIB, MOJANBIIOMY YTBOPEHHIO IEMOKparii B Ykpaini ” [2].

Y Bubopuomy kojekci YKpaiHu €, 3BHYAiiHO, JesKi MIHYCH Ta HEIOOIPAIFOBAaHHS,
ajie B LIJIOMY IIel KOJeKC BiAKpUBae Oibllle MOXIJIMBOCTEH JJIsl MEPECECHIIB Ta TPYIOBUX
MIrpaHTiB. BenmukuMm 1mocoM € Te, M0 3a3HAuWId MpOo TeHIEpHUM OallaHc, TOMY IO, BCi
JIOAM € PIBHUMHU 1 MalOTh piBHI IpaBa Ta cBoOOM. | AKIIO HA mepiuii NorisAy, YSBISIOUYH
AKUM Ma€ OyTu BUOOpUMi OlOJIETE€Hb, HAM 3/A€ThCS, L0 1€ AYXKE BaXKKO 1 3aITyTaHO, TO
MOYKJIMBO HacmpaBi Lie Oyae HaBiTh Jieruie i 3pyuHinie. BBakaemo, 110 MO3UTUBHUX 3MiH
Habarato OUIbIIE HIXK HEraTUBHHUX, 1 1€ [Ja€ HaAII0 Ha I[OJalblle BIOCKOHAICHHS
KoAu(iKoBaHOTO BUOOPUOTO 3aKOHOJABCTBA.
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Manaxiecoka lIeanna Bauecnagiena,
cmyoenmka 3-20 Kypcy @axyivmemy MIdCHAPOOHUX 8IOHOCUH
XmenvHuybKko2o HaYioHANbHO20 YHIgepCUmemy

A0 IIMTAHHA ITPO TPYAOBY MIT'PAIIIO

[Tpobnema TpymoBOi Mirpariii € TOCTPOIO I OaraThboX KpaiH CBITY 1 Halla KpaiHa — He
BukitoueHHs. [licisa 2013 poky B YkpaiHi BinOyBaeThcs MOXKBaBICHUH MirpauiiHuil mpoiiec,
OB’ SI3aHUI 3 TMOTIPIIEHHSAM €KOHOMIYHOI CHTYyaIlil, MaJiHHIM KypCy HalllOHaJIbHOI BaJIOTH
Ta 3 BilicbkoBUMU AisimMu. Tak, ko y 2014 poui Oyno opopmiteno 1 760 272 macnopriB it
BHi3y 3a KOpAoH 1 BumaHo 8 032 m03BOJIIB Ha BWI3[ 3a KOPJAOH Ha IOCTIHHE MicIe
npoxxuBanHs [1], To 3a 2019 pik i uudpu cranoBuau BianosinHo 3 653 225 Ta 11 311 [2].
I'pomansnu YkpaiHu He TUIBKM BUDKDKAIOTH 32 KOPAOH HA poOOTY, aje 4acTo 3aJIMIIat0ThCS
TaM Ha TIOCTIHHE MICIIe TPOXKUBAHHS — TpU PokH moctiib (2016 — 2018) Ykpaina nigupysana
3a KUTBKICTIO OTPMMaHUX TOCBIJIOK Ha MPOXUBAHHS Yy kpaiHax €Bpocorosy [3]. Tomy meToro
HAIIIOTO JTOCIIPKEHHSI € BU3HAYCHHS OCHOBHHUX (DAKTOpPIB BIUIMBY Ha MIrpamiiiHi mpouecu B
VYkpaiHi Ta BHECCHHS ACIKUX ITPOITO3UIIH 100 MOKPAIICHHS MITPAIiHOT TOTITHKH.

Omxke, Hacammepen Ciig 3°sCcyBaTd womy Jaio0u idyms? 3rigHO 3 JTaHUMH
COITIOJIOTIYHHMX JOCIHIDKEHb, CHOTOJHI MPO EMIrpaiilo 3aMHUCITIOETHCS KOXKEH TpeTii
ykpainens. OCHOBHa MpUYHMHA TPYAOBOI Mirpariii — piBeHb 3apobitHoi matu. Kpim toro, € i
iHmi ¢akropu. Hacammepen, 11e HEBINEBHEHICTh y 3aBTPAIIHbOMY [IHI, YMOBU BEICHHS
0i3Hecy, OakaHHS YKpAiHIIB JaTH TigHe MaiOyTHE cBOiM MiTsM. ChOTOIHI CIIOCTEPIraeThCs
TEHJCHIIIS, KOM YKpaiHIl iAyTh 3a KOPJOH HE TUIbKM Ha 3apo0iTKH, a H MepeixIKalTh
iMMu ciM’siMu. ToMy eKOHOMIYHHIA (haKTOp TPYJOBOT MIrpallii He 3aBKIH € KIFOUOBHM.

Hamni mpatiBHUKHA BUTKIKAIOTH 32 KOPAOHOM, a Kpallli CTYACHTU TMicIlsi 3aKiHUEHHS
BUIIOT0 HABYAIBHOTO 3aKJIaJly YaCTO HE WIyTh HA POOOTY 3a mpodeciero, He poOIIATh Kap’ epy
B YKpaiHi, a BUMYyIIeHi 1 mokuaaTy, mob 3abe3neuut cobi rigae xkutts. To6To, B YKpaiHi
3aJIMIIAIOTHCS MIEPEBAKHO MEHCIOHEPH, IKUM MOTPIOHO BUILIAYYBATH MEHCII0, a podoya cuiia
AKa CIIJIA4ye MOAATKH KaTacTpOPi4HO 3MEHIITYETHCSI.

Kyou ioyms npayroeamu ykpainyi? 3apa3 Ha Tepuiiid CXOAWHIN 3a KIIBKICTIO
TPYAOBUX MIrpaHTiB 3 Ykpainu 3Haxoauthcs Ilonbma (38,9 % cranom Ha 2017 p.). Pocis
(26,3 %) mpomoBXKye yTpUMYBaTH JAPYry CXOAMHKY, XO4a KUIBKICTh YKpaiHIIB, 110 TaMm
nparorTh, nicns 2014 poky ctalbinbHO 3MeHIIyeTbed. 3a HUMHU HWayTh Itamis (11,3 %) Ta
UYecrka pecnyomika (9,4 %). Jlani ocTaHHIX POKIB JE€MOHCTPYIOTh, IO ITamisi JOCUTH
MOBUIBHO, MPOTE HabmMxkaeTbes 1o Pocii [4].

Ak ynosinenumu yeu npoyec? Sk anpTepHaTHBa — JOCTOMHA poOOTa 1 3apo0iTHA MIIaTa
BaoMa. [loBepHEHHS TPyIOBUX MITPaHTIB Ui YKpaiHU € Ay)Ke BaXJIHMBUM IMHUTAHHSAM Ta
OJIHMM 13 TOJIOBHUX HamlpsMiB coliagpHOi momiTukd. HeobxigHOo 3ampomnoHyBaTH Taki
nporpaMu, sKi JOMOMOTJIH O JIOASIM TOBEPHYTHCS Ta MpaIloBaTH W pPO3BUBATHCS Ha
barpkiBmumHi. Y 3B’s3Ky 3 MM, Ha 0a3i [lep:kaBHOT ciTy>kOM 3aifHSATOCT1 pO3MOYaBCS MPOIIEC
CTBOPEHHSI KOHCAJITUHTOBHX LIEHTPIB a00 Oi3HEC-IEHTPIB PO3BUTKY HiAnpueMHUITBa. HuHi
Taki HeHTpu Bxke npauoroTh y Kuesi, Xapkosi, Yepkacax, Cmini i Ymani. TyT He TUIbKH
HA/al0Th JIONIOMOTY B PpO3BUTKY BJAacHOro Oi3Hecy, a W HaByalOTh, fAK IPABUIBHO
OpraHizyBaTH CHpaBy, BECTH JOKYMEHTAI[il0, CTaTH KOHKYPEHTOCIPOMOXHHUM Ha PHHKY
nparti.

3 METOI0 3HI)KEHHS BIATOKY MOJOJI 32 KOPAOH, HEOOX1JHO CTBOPUTH TaKl yMOBH,
mo6 He Oyno GakaHHS BUIKKATHU y MOMIIYKax Kpamoro MaiOyTHboro. Bci mu 3Haemo, sik
BKKO 3HAWTHU POOOTY MICIs 3aKIHYCHHS BHIOTO HABYAJIBHOTO 3aKJIany, aike B OLIBIIOCTI
BUIA/IKIB OJIHIEIO 3 TOJOBHUX BUMOT JI0 MPETEH/CHTA € MPaKTUYHUI JOCBig poObOoTH. Ale Jie
HOTO B35TH, KOJM 3a CIMHOK TUIBKM Oarax TEOpeTHYHUX 3HaHb? BBakaemo, mo TyT
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JIOTIOMOYKE CTaXyBaHHS, SIK IIIAHC MPOSBUTH ceOe 1 OTpUMaTH MOCTiitHy poboTy. Kpim Toro,
JOCBIJI y4acTi B CTaXyBaHHI Ha/Jae Bary pe3loMme. A SIKIIO TH IIe CTaXYBABCS y BEIUKIH
KOMIIaHIi 3 TapHOI0 peIyTali€lo, MOKHA BBaXKaTH, L0 MUTaHHA 3 IpaleBJAIITYBaHHAM
NPaKTUYHO BHpIIICHE.

[Ilo6 3amiKaBUTH TaJAHOBUTY MOJIO/b, MOKHA 3allpOIIOHYBATH MOTHBaLIiHE
CTaxXyBaHHs. Hampuknan, s craxepiB MiINPUEMCTB NepeadadeHa 3apruiata Ta 1HIII
coriaiibHi TapaHTii: Oe3komTOBHUN TpaHchep Ha poOOTYy 1 Hazam, CIy)KOOBE KUTJIO Ta
IiIbroBe Xap4yyBaHHSI. A B pa3i YCHIIIHOTO TPOXOJUKEHHS CTaKyBaHHA Ta IMOJANBIIOTO
MpareBIaliTYBaHHS CIIIBPOOITHUK Ma€ MOXJIMBICTh OTPUMATH IMOCTIHHE CIIY)KOOBE KHUTIIO 1
nepeBe3TH 110 cede cim'io.

Age, Ha aJb, TAKHX YMOB B Hac Hemae. JlepkaBa He 3alliKaBjieHa B MOJIOIIN poOoUiid
ciii. Aje X y CBiTI JAWHAMIYHUX 3MiH BHUIPa€ TOW, XTO IOUBHUTHCA B MailOyTHe, a He
03UpaeThes Hazaa. Yum Olable TaJlaHTIB OyAe pO3KPUTO HA MOYATKOBOMY €Talll ix Kap'epw,
TUM Oinbiie npodecioHaniB Oyne oTpuMaHo B MailOyTHbOMY. ToMy BBa)Kaemo, 10 CHOTOHI
3aBJIaHHS BEJIMKUX KOMIIaHIH — TOMIOMOTTH YKpaiHi CKOPOTUTH TEMITH TPY0BOI Mirpartii.

3BiCHO, HE TUIPKM BENUKI KOMIAHii NMOBHHHI OYyTH 3allikaBleHI y BHpIlIeHi i€l
npo0iieMu, ajne 1 BUI HaBUaIbHI 3aKJIay, sIKi TOTYIOTh MailOyTHIX ¢axiBuiB. [lo3uTuBHIM
npukianoM € Ham BH3 — XMenpHUIbKUN HalllOHAIBHUN YHIBEPCHUTET, B IKOMY 3 1HII[IaTHBU
Acomiainii  BUIYCKHHMKIB  CBOPEHO  BiAain  iHQOpMamiHOTO  MEHEIKMEHTY  Ta
npaneninamTyBaHas. CoiBpoOITHUKY bOTO BiAJIUTY MPOBOMATH MOCTIHHUMA aHAJI3 MOMHTY 1
MPOMO3UIii Ha pUHKY mpaii ¢axiBuiB. B yHiBepcuTeTi QpyHKIioHYe iHpOpMalliiiHa cuctema
«EnekTpoHHUil yHIBepCHTET» B paMKax sKOi CTBOpPeHO ©0a3y [aHUX CTYIEHTIB Ta
BUIYCKHUKIB, MI0 3BEpHYIUCS [0 Biaainy 1HGOpPMALIMHOTO MEHEIKMEHTY Ta
mpareBiamTyBaHHsa. Takoxx chopMoBaHO OaHK JaHWX TMOTCHIIHHUX POOOTOMABIIIB, SKa Ha
ChOTOJIHI MICTHTH 01 10 THCSAY Takux poOOTOABIIIB. YHIBEpPCUTET BCTAHOBUB TICHI 3B 3KH 3
[EHTPaMU 3alHATOCTI MicTa Ta obsiacti. Hapasi ykinaneno Oinbire 450 yroj mpo CIiBIparrio.

JlominbHO 3BEpHYTHUCS 1 J10 3apyOikHOro AocBiny. BisbMemo no mpukinany Iloasumry,
KyId 3a CTaTUCTUYHUMH JaHUMHU i€ HaWMOUTbIIUK BIACOTOK YKpaiHIiB. TaM Takox €
npobiemMa 3 TPYAOBOIO Mirpauieto, ane Biaaa [lonmpiii HaMaraeTbcss 3 LUM OOPOTHCH.
3 1cepnust 2019 poxy mns mpoTuiii iMmirpaiiii ckacoBaHuil 18-BiICOTKOBUM MOJATOK IS
¢i3nyHuX 0ci0, ki Mosoaui 26 pokiB  oTpuUMyIOTh MeHIIe 85,5 Tuc 3m0THX Ha pik. Lle
O3Hayae, 10 MpH Joxojax A0 7 127 310TUX Ha MICsIb MOAATOK HE CTAryBaTUMYTh. HoBarlist
TOpKHEThCs 2 MiTH rpomajisiH. 11lo 3 poro Buiine — cyauTH paHo, ajne nonepeaHi KpoKu BiIaau
KapAMHAJIBHO HE 3MIHWJIM MirpauiiHi HacTpoi. bopoTs0a 3a rpomajisiH, K1 BUPIIIMIN NOIXaTH
Ha 3apoO0iTKH, He IOBUHHA HarajyBaTtu Oiif 3 BITpSIKaMu, TOMY MOJISIKM HE TUIBKU H1ABUIYIOTh
colianbHl CTaHJApTH BCEpeAMHI KpaiHM, a i poOJATh CTaBKy Ha 3alydyeHHsS TPYIOBHX
MITPaHTIB 3 IHIIUX KpaiH. {7 1poro B3sTO Kypc Ha OHOBJIEHHS "MirpauiitHoi moiiTHUKU
[Monpmi", mo mie 3 2012 poxy. BoHa IpyHTyeTbCs Ha TpbOX 3acafax: JIErajbHICTh
IpaleBIalTyBaHHs 1HO3EMIIiB, IIPOCTOTA MPAIIEBIAIITYBAHHS Ta KOHTPOJIb 3 OOKY JEpiKaBH.
Jemorpadiuna Kpu3a 1 BIAIUIMB TPYAOBUX KaJApiB CIPUUYMHWIN ACPILUT MpaliBHUKIB, TOMY
3aBJIaHHSl MITPALifHOI MOJITUKA — 3allOBHUTU 2 MIIH pOOOYMX MICIb Y HaWOMMKYl JecsATh
pokiB. MeToro € He Juile MiATPUMaHH MIrpaiii, a i acUMUTIOBaHHS 1HO3EMIIIB B IOJIbCHKE
cycniabcTBO. TakuMm uyumHOM odimiiiHa BapriaBa HaBumiiacs ynpaBisiTd MirpauiiHUMU
NOTOKaMHM 1 poOMTH Ha LBOMY €(PEKTHBHY HOJITHKY. Y MiJCYyMKY MOJbChbKAa EKOHOMIKa
3poctae: Ha 4,8% y 2017 pomi i Ha 5% y 2018 porii.

MoxnBo Hamiii Biaal moTpiOHO MOAMBHCA Ha JOCBiA BUPILICHHS L€l mpobiaemMu y
IHIIMX KpaiHax 1 HapewTi 3p0OUTH PO3yMHI BUCHOBKU?

OT1xxe, oOCHOBHMMHU (pakTOpaMH BIUIMBY Ha pPiBeHb TPYJOBOI Mirpaiii ykpaiHIiB 3a
KOPJIOH B CYYacHIH MOJITUKO-€KOHOMIYHIN CUTYyallli €: HasBHICTh MPUXOBAHOTO O€3po0ITTS B
Vkpaini; mpoOneMu MpaleBIalTyBaHHs MOJOAI Ticis 3100yTTS OCBITH; IEpPEBUILEHHS
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po3Mipy 3apo0iTHOI miatu B 3-5 pa3 B kpainax €C B mopiBHSAHHI 3 YKpaiHOIO; BIJCYTHICTh
KOHKPETHHUX 3aXOJiB, CIPSIMOBAHUX HA IMOBEPHEHHS YKPAiHIIB 1 HATOMICTh HAsBHICTh TaKHX
3aXO0/iB B 1HO3EMHHUX KpaiHaxX; MOJITHYHA HeCTaOUTbHICTh B YKpaiHi. [linnmucanns Yroau npo
acomianito Ykpainum Ta €Bponeiicbkoro Coro3y TakoX crpusie 30UIBIICHHIO KIJTBKOCTI
TPYZIOBUX MITPaHTIB, 30KpeMa 3a PaXyHOK CIIPOIICHHS Bi30BOTO PEKUMY, a TAKOXK MOCUIICHHS
MOO1ITBHOCTI HAaCETICHHS.

Ha Hamy nymMKy, 3 METOH BHpIIIEHHS NPOOJEMHU TPYAOBOI MIrpamii AOLIIBHO:
HiABUIIUTH DPIBEHb EKOHOMIYHOTO PO3BHUTKY KpaiHM LUIAXOM PO3BUTKY pI3HHX Taiy3ei
€KOHOMIKH (Hacamriepes 1ie cTocyeThest Typusmy Ta IT — cdepu); 3a0e3meunTu 3poCTaHHS
3apoOITHOT MJIaTH; CTBOPUTH YMOBH JJisi HOPMAJbHOTO BEICHHS OIi3HECY 3 OJHAKOBUMHU
npaBujIaMu IS BCiX. TakoX BapTO CIIPOCTHTH MirpamiitHi (¢opMaabHOCTI JIsl 1HO3EMIIIB, SIKi
XO4YyThb IIPUIXAaTH B YKpPAIHU 3 METOO IIPALEBIIAIITYBAHHS.
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KaHouoam 1opuouyHux Hayx, ooyenm xagheopu npasa XmeioHuybK020 HAYiOHAILHO20
VHisepcumemy, 3acayscenuii wpucm Yrpainu

TAPMOHI3AILISI CIMEMHOI'O IIPABA YKPAIHU
10 HOPM €BPOIIEMICBKOI'O ITIPABA

MixaepxaBHi 1HTerpaliiHi Ipolecy He JIHUIIE CTOCYIOThCS IPAaBOBOTO PEryIIOBAHHS
y LIMPOKOMY CEHCl, a i MeperuniTaiThCs 3 )KUBUM IMMITpaliiHUM pyXxoM. YHcIeHH] ciMelH1
3B’A3KH, 10 MOB’SI3yI0Th TPOMaAsiH YKpaiHu 3 rpomaasHamu Himewumnu, ®panumii, Itamii,
[Tompuyi Ta IHIIMX €BPONEHCHKUX KpaiH. 3O0JMKEHHS OKpPEeMHX IIPAaBOBUX IOJOKEHb
CiIMEMHOro ImpaBa pi3HUX MPaBOBHUX CHUCTEM BiAirpae crneuudiuHy poib y 3I1HCHEHHI
CTaHJapTH3alii HOPM IpaBa, YCYHEHHI OCHOBHMX CyNepedyHocTel ado ix BiaMiHHOCTeH. Came
TOMY TpaBWJIbHE 3aCTOCYBaHHsS IEBHHUX CIOCOOIB ajanTanii yKpaiHCBKOTO CiMEHHOTro
3aKOHO/ABCTBa CIIpHsi€ rapMOHi3allii 3aKOHOaBCTBa Y KpaiHu 70 3akoHoAaBcTBa €C.

BpaxoByroun peanii cborosneHHs i crnenun¢iky ciMeiHO-paBoBoi cepu MpaBOBOTO
pEryJtoBaHHs, CIYUTHOIO TyMKOIO € Te, III0 BapTO PO3MEXYBaTH Ti cepu CIMEHHOro mpasa,
K1 TmiAaloThes yHi(ikaii, 1 Ti, B SKMX Hapa3i JOLIbHO FOBOPUTH JIMIIE PO TapMOHi3allio
mpasa [1, c. 206].
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Ax 3azHaunB Maapit SHTepa-Spebopr, €Bpomi HEOOXITHO pyXaTHCS Yy IBOX
HampsIMKax: MEepUIMid — I€ TapMOHI3alis BHYTPIIIHBOTO TpaBa; JIPYIHH — HPURHATTA
yHi()IKOBaHUX HOPM MIDKHAPOJIHOT'O IMPUBATHOTO TIpaBa [2].

IapMmomi3aliis mpaBa po3yMi€ThCs SK MPOIEC KOOPAMHAIII a00 30JMKEHHS OKPEMHX
IPaBOBUX IIOJIOKEHb PI3HUX [PABOBHUX CHCTEM, IO JOCATAIOTbCA LUIAXOM YCYHEHHS
OCHOBHHX CYNEPEYHOCTEeW ab0 BiIMIHHOCTEW, a TakoX (opMyBaHHS xo4ya O MiHIMAJIBHUX
3arajlbHUX BUMOI 1 craHzaapTiB. OcTaHHE CIIyrye BIANPABHOIO TOYKOI JJsl 3J1HCHEHHS
CTaHJapTH3aIlil HOPM IpaBa, 0 TAKOX € criocodoMm yHidikaii [3, c. 66].

l'apmoHizallis CHCTEMH TIPAaBOBOTO  PEryJIIOBaHHSA CIMEHHHUX  BIJHOCHH [0
€BPOIEHCHKOTO MpaBa B MEPIIy Yepry NoTpedye BUPILICHHS TAKOTO 3aBJIaHHS, SIK BU3HAYCHHS
OCHOBHHUX TEHJICHIIIH PO3BUTKY CIMEHHOTO IpaBa B €Bpori. 3MIHH y PEeTyIIOBaHHI CIMEHHHUX
BITHOCHH, sIKi BiJOYBarOTbCS Ha Cy4aCHOMY €Talli PO3BUTKY, MiJKPECIIOIOTh MOCUICHHS
3arajlbHOr0 IPUHIMITY [OBaru A0 JIIOAWHHU, 10 ii morped 1 OakaHb, MOpsA 13 MOBAarow 10
TaKUX TPYII, SIK «CiM’s» a00 HaBITh «CYCIIIBCTBO» B ILIIOMY.

A oTxe, B KOHTEKCTI JJaHOTO MUTaHHS MOXHA TOBOPHUTU PO 3arajbHOEBPONECHCHKY
TEHJICHIIIIO PYXY BiJl «CiM’1» M0 «iHAMBiNA». 3 TOYKH 30py CIMEHHOrO MpaBa TaKa TeHCHIIIS
BHUMarae, o6 Mu Kpi3b 30BHIIIHIO CTOPOHY ciM’i BOauanu iHTepecH i motpedu ii unenis. Lli
3MiHM, 3BHYAHO, 3yMOBJICH] 3arajlbHUM TPAarHEHHSIM JI0 aBTOHOMIi, 1110, 30KpeMa, OB’ sI3aHi
13 THM CcaMHM TIOIIMPEHHSAM 3HAYCHHsS KOHIICMIi IpaB JIOAWMHHU, iAcalliB cBOOOIM I
piBHOCTI [8].

Oxpemi ¢inocodu, MOTITUKKA BKA3ylOTh Ha Te, L0 TaKe PO3WICHYBaHHS ciM’i, ii
apryMEHTYBaHHsI € JIOBOJII CYIEPEWIMBHM Ta HABITh CYNEPEYUTH i/1eaiaM CIMEHHOTO KHTTH,
3aCHOBAaHUM Ha B3a€EMHOMY KOXaHHI ¥ TOBa3i, a He Ha KOHCTPYKIISX CyO0’€KTUBHUX MpaB i
opuaMuHuX 000B’s3KiB. Tak, PobepTo YHrep Bkasye Ha Te, L0 «CaM IPOLECY, 33 SKOTO
«4JIeHH ciM’1 OYAyIOTh CBOi BITHOCHHU Ha MOBI1 (pOPMAJILHOTO MpaBa, BEAE 10 po3maay cim’i».
Ha nonatok mo miei mo3urii Mepi Exn [IeHI0H cTBEpIKYeE, IO PUTOPUKA, 32 ii BHCIOBOM,
Ha/IMIPHO PO3yTUX IpaB i Hamoro 0ayeHHs LUX MpaB OYaMU aBTOHOMHOTI'O iHJMBi/A BiJBO-
JUTh Hallll TyMKH BiJ] 30CE€pEKEHHS] Ha TOMY, 110 Hac 00’ eaHye, 1 (OKycye iX Ha TOMY, IO
BIJTOKpeMITIO€ OJuH Bia onHoro. Cepen mMpuKIaaiB MOAIOHUX BHUCIOBIIOBAHb — ClIOBa MapTu
QdaifHMeH, siKka BKa3zye Ha Te, IO 1HJAMBIAyallbHI IpaBa i 0O0OB’SI3KM «IE€PEIIKOKAIOTh
PO3BUTKY KOHIIETIIIi KOJEKTUBHOI BIAMOBIJAIILHOCTI 32 JAITEH».

[ls kpuTHKa 3HAUYHOIO MIPOIO OPIEHTOBAaHA Ha 1/1€10 «IIPUBATHOCTI CIM’1», 3a SIKOIO
ciM’s Mae MpeiCTaBIATH o000 MEeBHUI 0COOMCTHI MPOCTIip, BIIBHUN Bijl BTpy4YaHHs 3 OOKY
nepxaBu [5, p. 364]. Jlana uvactuna imeosorii ciM’i, 3aCHOBaHa Ha TMOJUII ITyOJIIYHOI 1
NpUBaTHOI cdep BITHOCHH, KOJIU Jep>KaBHE PEryJIIOBaHHS BU3HAETHCS JIETITUMHUM TUIBKU B
nyOivHil cdepi.

Hampuknan, 3aranpHa nexmapaiiis npaB jdroauHd 1948 p., BU3HAHA CHOTOJHI SIK
YaCcTHHA 3BUYAEBOI0 MIXKHAPOHOTO MpaBa, B cTarTi 16 (3) BU3HAE, 1110 «CiM s € IPUPOIHUM 1
OCHOBHHM OCEPEJIKOM CYCHUIbCTBA 1 Ma€ MPaBO Ha 3aXUCT 3 OOKY CYCHIIbCTBA Ta JEPKaBU».
Sk 6aunMMo, B MIKHApOJHOMY JTOKYMEHTI, SIKUI 3aXUIllae MpaBa iHAMBIIB, € OUIBII IIMPOKI
couianbHl OO’€HAHHS, SIKI TaKOX, 3 TOYKM 30py IIpaBa, MPEACTABIAIOTH LIHHICTD U
notpelytoTh moBaru. Lle 3HaxoauTe miaTBeppKeHHS y cT. 29 (1), sika mporojomrye, 1o
«KO’KHA JIIOJIMHA Ma€e 000B’SI3KU IepeJl CYyCHUIbCTBOM, B IKOMY TIJIbKU € MOXJIMBUM BUIbHUIN
i MoBHMI pO3BUTOK ii ocobucrocti» [6]. Lleil GamaHc MK 1HAMBIyaJbHUMHU INpaBaMu 1
ciM’er0 Oyn0 MiATBEPKEHO B MIKHApOJHOMY IMaKTi MPO TPOMAASHCHKI 1 MOJITHYHI IpaBa
1966 p. Ha nonatok no nmaktiB KoHBeHIs Mpo JiKBiJamio BCix GopM AMCKpUMIHALIT 11010
KIHOK, mpuitHiaTa B 1979 p., BU3HAe poib KIHOK B CIM X, BKa3ylo4Hu MpH LbOMY Ha
BU3HAUAIbHE 3HAUYEHHS PIBHOCTI MIX >KIHKAMHU Ta YOJOBIKaMU. AHAJIOTIUHI BUXIAHI MO3HIII{
npucytHi B Konseniii Opranizamii O0’exnannx Hariit mpo mpaBa autwaHM: ii mpeamOyia
BKa3ye, 110 CIM’sl € «OCHOBHMM OCEPEIKOM CYCIUIBCTBA» 1 «IIPUPOJHUM CEpPEIOBHUILEM IS
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3pocTaHHs 1 Oaromoyqus BCixX ii WICHIB 1, 30kpeMa JiTei». TakuM YHHOM, KOHIICTIIiS TpaB
JTEH He mparHe BiJOKPEMHUTH iX BiJl ixHIX cimeil. BoHa cripsmoBaHa Ha 3a0e3Ne4eHHs IXHBOT
IHIMBITYaJIBHOCTI Ta 3aXUCTY B CiM’sX. «CiM’s1», TAKUM YHHOM, B MIXKHAPOJIHUX JTOKYMEHTaX
3 TpaB JIIOJWHHU, SKI € HEBiJ €MHOI0 YacTUHOIO €BPOMENWCHKOI MPABOBOI TPaauIlii,
po3rIaeTbes AK «(pyHIAMEHTalbHa Ipyla B CYCIUIBCTBI, IO 3aCIyrOBYE Ha 3aXHCT».
Hopmu B oO0nacti mpaB JIOAWHU HE OOOB’S3KOBO BHCTYNAIOTh 1HAMBIIYaTiCTHYHUM
IHCTPYMEHTOM, SIKUM BOHM KOJHMCh BBaXaiuca. BoHM HacmpaslIi MaroTh BiJirpaBaTu
MO3UTUBHY POJIb Y OalaHCyBaHHI IHTEPECIB CYCIILCTBA, MIEBHOT CHIBHOTH, OKpeMOl ciM’1 i
IHIMBITyaIbHUX 1HTEPECIB.

Hageneni monoxeHHst MiDXKHApPOJAHUX HOPMATUBHUX aKTIB 3 MPaB JIOAMHU Ta X aHaNi3
y KOHTEKCTI 3arajlbHUX TEHAEHLIH PO3BUTKY CIMEMHOro IpaBa € YaCTUHOK €BPOIEHCHKOrO
npaBa SK HEBiJ €MHA HOro CKiIagoBa. Y TOM e yac, SKII0 BECTH MOBY 0€3M0CEepeHbO MPOo
npaBo €pornelicekoro Coro3y, Ha sKe B CBOEMY PO3BUTKY Ma€ OpIi€HTyBaTUCS YKpaiHa,
OJTHAaK He 3a0yBaTH MPO CBOI PABOBI TPAAMUIIIT Ta HE3AICKHICTb [7, p. 14].

MixHapoaHi HOPMU B OOJACTI MpaB JIOJUHU MParHyTh 3a0e3MeyYeHHs OallaHcy Mix
IHMBIIyaIbHUMHU TIPaBaMH i 000B’sI3KaMH B CiM’1 Ta TpoMail.

HepxaBam — unenam €C, Ha BIAMIHY BiJl 1HIIUX Jep>KaB, BAAIOCS JOCATTH YCHIXiB y
cmpaBi TapMoHi3alii ciMeiHOro mpaBa. BaXIMBOIO MEPEAYMOBOIO IS IIHOTO CTalo
iCHyBaHHsSI MDDKHapOJHOI opraHizaiii, sika iHillifOBaJla TapMOHi3allil0 mpaBa B Lii chepi Ta
NPOJIOBXKY€E Y3rO/KyBaTH [ii moxo ii mpoBeneHHsa. Takoro opranizamiero € Kowmicis 3
€poneiicbkoro cimeitHoro npasa (mani — KECII), sky 6yno 3acHoBano 1 Bepecus 2001 p.
Bona 00’eqHye HayKOBIIIB Pi3HHX €BPOMNEHCHKUX KpaiH, a ii 3aBJaHHAM, BIIacHE, € po0OoTa
II0JI0 CTBOPEHHS €JIMHOTO CiMEHHOro mpasa B €Bpori. OcHOBHOI0 MeToro aisuibHOCcTI KECTI
€ BUBYCHHS Il y3araJlbHeHHS TEOPETHYHOTO Ta MPAKTHYHOTO JTOCBITy rapMOHi3alii ciMeiHOTO
npaBa B €Bpomi. 3a/u1s peanizalii i€l MeTu mpaBo3HAaBII, AKI BXOIATH A0 ckiany Kowmicii,
AHATI3YIOTh PE3yJIbTaTH TOPIBHIBLHO-IPABOBUX JOCIHIKCHh CIMEHHOrO TpaBa, Ha OCHOBI
MOPIBHSAHHS MPAaBOBUX HOPM CIMEMHOr0 3aKOHOJABCTBA PI3HUX €BPOMNEHCHKUX JIepiKaB
HaMararoThbcsi BUPOOUTH CIIJIBHI MIAXOJIM JI0 NMPaBOBOI'O BPETYNIOBAaHHS CIMEMHO-TIPABOBUX
MUTaHb 1, 10 HaWBaXNIMBIIIE IS YKpaiHH, JOCIIIKYIOTh pOJib MallOyTHIX, MOTCHIIMHUX
nepkaB — wieHiB €C y nporieci rapMoHizailii cimeiiHoro mpasa [1, c. 206].

VY rpynni 2002 p. B YTpexTi BigOynacs nepiia KoHdepeHuis, opranizopana KECII,
gaka Mmana Ha3By «llepcnextuBu yHigikaimii Ta rapMoHi3alii ciMeHoOro mnpasa B €Bpori».
PesynpTatu po60TH KOH(pEpEHLiT MaJin MIBU/IIE PEKOMEHIALIHUN XapaKTep, OCKIIbKU OyIu
3po0JIeH] BUCHOBKU TIPO HEOOX1AHICTh BHECEHHS 3MiH JI0 HallIOHAJTBHUX 3aKOHOJIAaBCTB KpaiH
—yneniB €C 13 MeToro peanizauii i1ei «E€Bponencbkoro rpoMaastHcTBay. Jlpyra KoH(pepeHiis
KECIT «Ipunuunu €Bponelcbkoro cimMeiHoro mnpasa. Po3iaydeHHs, YTpUMaHHS MiX
KOJIMILIHIM MOAPYKAM 1 0aThbKIBCbKa BANOBIJAIBHICTE» BiI0ynacs B rpyani 2004 p. Takox
B YTpexTi. BoHa Mana Ounbll NmpakTUYHUN XapakTep. 3a UMM MPUHLMIAMHM BHU3HAIOTHCS
0COOJIMBE 3HAYEHHS Yy CIHpaBi, O3HAMOMJIEHHS 13 CYYaCHHUMH TEHJCHIISMHU 30JMKCHHS
ciMeiiHOro mpaBa B KpaiHax €BpomM, TIyMaueHHs HAI[lOHAIbHUX 3aKOHOJABCTB,
yIIOCKOHAJIEHHSI HOPM CciMeiftHoro npasa B YkpaiHi [4, c. 19].

I Ha ocraHOK BapTO 3a3HAYMTH, IO TAapMOHI3allisl CIMEHHOTro MpaBa 10 HOPM
€BPOIENCHKOr0 MpaBa HE MOXKE MOJIATaTH B MPOCTOMY KOIiIOBaHHI HOPMATUBHO IPaBOBUX
aKTiB, sIKi 3aCTOCOBYIOTHCS 1 BIPOBAIKYIOThCS. AJIKe HE CiIij1 3a0yBaTH Mpo Te, 0 YKpaiHa €
He3aJIe)kHa, CyBepeHHa JiepKaBa 31 CBOIMU CTINKMMH MPaBOBUMHU TPAJULISIMU Ta YCTaJICHUMHU
HOpMaMH, sIKi 6epyTh CBOIO OCHOBY 1ie 3 yaciB KuiBcekoi Pyci. Cnij mam’statu, 1mo He Oyab-
KU 3aKOH MOe OyTH HaCJIiIKOM IIPaBOTBOPYOCTI HAIIJIEHOT Ha HAPO/I.

Ile mae Oyt aHani3 HOPMAaTHUBHO MPAaBOBUX AKTiB, ICTOPUKO MPABOBOIO METONY 1 AK
pe3ysbTaT MOAAIBIINN CTBOPEHHI HOPMATHUBHO TPABOBHH aKT Ma€ MICTUTH BHUIIE BKazaHy
PaBOTBOPYY AiSUTBHICTb.
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BucHoBkH. YKpaiHa CTHKAa€TbCS 3 OJHIEID TMPOOJIEMOIO: CIMEHHE TPaBO € TIEIO
cdeporo BiIHOCHH, B SIKiil TOUUIBHICTD 30JIMKEHHS Ta YHi(iKaIlis MpaBOBUX HOPM IMOCTIHHO
MIJIAETHCS CYMHIBY d4epe3 HEOOXITHICTh BpaxyBaHHsS YCTaJICHHUX HOPM 1 TPaaMINH, M0
CKJIaJAlOThCSI B KOXKHOMY OKPEMOMY CYCHUIBCTBI a00 HaBiTh Ha piBHI HOro OKpeMoi
collianbHOI Tpymu. Y TOW K€ 4Yac, 30JFKEHHS HOPM CIMEWHOro TpaBa Mae€ BUCTYMNATH
3arajibHOI0 TEHJICHINI€I0 pedOopMyBaHHS HAIlIOHATBHOI MPAaBOBOI CHCTEMH B CBITII
HaONM)KEHHS I[IHHICHMX IJIXOMIB y TIPAaBOBOMY pEryJlOBaHHI CYCHIJIbHUX BIJIHOCHH.
['apmoHi3amisi ciMeiHOro mpaBa 3 MDKHAPOIHO-TIPABOBUMH JOKYMEHTaMHU (KOHBEHIIIT,
JeKapariii, pe3oroIii, peKoMeH/allii) BCTAHOBJATH IIHHOCTI, NPHHIIUIN IPABOBOTO
peryJioBaHHsS, HalpsMU IPABOBOTO PETYIIOBaHHA, METY IIPABOBOTO pPETYIIOBAHHS Yy
ciIMEHOMY TpaBi YKpaiHHu.
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Mixaneuv Anopiit Banepiiioeuu,
cmyoenm 3-20 Kypcy (haxyivmeny MidCHApOOHUX IOHOCUH
XMmenvHuybKoeo HayioHAIbHO20 YHIgepCUmeny

CYYACHHUM CTAH TA IPECIIEKTUBH PO3BUTKY
AJIMIHICTPATAUBHO- JIEJIKTHOT'O 3AKOHOJABCTBA YKPATHU

B ymoBax chOrojeHHs agMiHICTpaTHBHE 3aKOHOJABCTBO 1 30KpeMa HOTO JeNiKTHA

CKJIaJI0Ba, OyIydr OJHUM 3 OCHOBHHUX 3aC001B MPOBEACHHS aMiHICTpaTUBHOI pedopmMHu, cama
notpedye peopMyBaHHS, OCKITIBKU 32 CBOIM 3MICTOM HE BiJITOBia€ BUMOTaM CTAaHOBJICHHS 1

71


http://www.2law.uu.nl/priv/cefl

PO3BHUTKY JEMOKPATHYHOI, TIPABOBOI, COIianbHOI JAepkaBu. 3 yacy NMpudHATT y 1984 pori
nepuroro koaudikosanoro akty — Kozpekcy Ykpainu npo aaMiHicTpaTHBHI NPaBOMOPYIICHHS
(mami — KYnAII) B ykpaiHCbKOMY CYCHUIBCTBI BiIOYIHCS KapAuHAIBHI 3MiHH, SIKI BUMaraloTh
pedopMyBaHHS Ta MPOBEACHHS 3HAYHUX 3aKOHOJABYMX POOIT, SKi OyayTh CHIPUSTH
BJIOCKOHAJICHHIO Ta BIOPSAAKYBaHHIO MPAaBOBUX HOPM  aJIMiHICTPATHBHO-ACIIKTHOTO
3aKOHOJIABCTBA, 1110 HE BIAMOBIJAIOTh CyYaCHUM PEATisiM 1 BUMOTaM.

[Ilo0 YMHHOTO aJMIHICTPATHBHOTO 3aKOHOJABCTBA, AKTYaJIbHUMHU 3JIUIIAIOTHCS
Henouiky, ki BuokpemuB HO.buTsik B AkaseMiyHOMY Kypci aIMiHICTpaTHBHOTO MpaBa, a
came: 1) OLTBIIICTE HOPMATHUBHO-IIPABOBUX AaKTiB, SKI MPUUHATI IIE 3a PaJsSHCHKHX YaciB
BUKOPUCOBYIOTHCSI 1 CHOTOJHI; 2) ICHY€ HEOOXiJHICTh MPHUBEICHHS Yy BIANOBIIHICT 0
Konctutymii YkpaiHu  HOPMAaTUBHO-TIPABOBUX AaKTiB, SKHH TPUHHATO Y TMEpIIi POKH
HE3JIeKHOCTI YKpaiHu; 3) OCTaHHIM YacoM pPO3BMBAIOTHCS MPUHIIUIIOBO HOBI JIE€p:KaBHO-
VIOPABIIHCHKI SBHUINA, SKI MOTPEeOYIOTh HOPMATHBHOTO 3aKpiIUICHHS (IHCTUTYTHIIEP KaBHOT
CILyx0u, aJIMIHICTPAaTHUBHOI FOCTHIIII, aJIMiHICTPAaTUBHUX, YIIPaBIIiHCHKUX
nociyr); 4) anMiHICTpaTHBHE TMpPaBO PEryJIOE IMUPOKE KOJO CYCHUIbHUX BiJHOCHH;
5) aAMiHICTPAaTUBHO-TIPABOBI HOPMHU MICTATBCSl Y YMCIICHHMX HOPMATHBHUX aKTax pi3HOI
IOPUIUYHOT CHIM  (3arajbHOJCPKABHOTO, BIIOMYOrO Ta MICIIEBOTO XapakTepy), IO
yCcKIamHioe iX 3actocyBaHHs [1, c¢.148]. IHKOmM 3aKkOHOJABYI aKTH MalTh CYTO
JNEKJIapaTUBHUN XapakTep 1 HE BIUIMBAIOTh Ha MPOLECH, SKi BiAOyBalOThCA B JAepiKaBi.
BopHodac HOpMH IHIIMX HOPMATHBHUX aKTiB, SIKi Oyiau MpUUAHATI me y 4acu PansHChKOTO
Coro3y, MopalibHO 3actapinu [2, ¢. 61-63].

L{i HeAOMIKK CTOCYIOTHCS B IIIOMY aMiHICTPaTUBHOTO 3aKOHO/IaBCTBA, ajie OUIBIIICTh

3 HUX MOXXHa BIJIHECTH 1 JO aJAMiHICTPaTUBHO-ACIIKTHOTO 3aKOHOJaBCTBA. Ha maHuii yac
KVYnAIl 3a3naB Gararo 3miH. OnuH iXHIA THepenik CKiIanae JeKiibka cTopiHOK. Jlumie y
munynomy 2019 pori ix 6ymno 20 (!). IcHytoTh HaBiTh CTATTI 3 «IOABIMHUM cTymeHem» (172-
9-1 Tta 172-9-2). MoxHa HaBecTH IS TpUKIamy 1 icHyBaHHs crateil 166-26 ta 188-47.
[TocriiiHa yBara 3akoHogaBis a0 KVYnAlly yckmagHioe poOOTy BIANOBIAHMX OpraHiB Ta
M0CaJ0BUX OCI0. A 1110 B)KE€ TOBOPUTHU PO 3BUUAHHUX IPOMAIsIH?

Orxe, KYnAII, axuit Oyno chopmoBano mie Ha 0a31 OcHOB 3akoHOJaBcTBa Coro3y
PCP i coro3HMX pecmyOik Ipo agMiHICTpaTUBHI IpaBonopyiieHHs Bia 23 sxoBTHs 1980 poky,
Ha ChOTOJHIMIHIA JeHb (akTU4YHO €, sK mpaBwibHO 3a3Hadae B.K.Konmakos, «komekcom
€TaTUCTCHKUX I[IHHOCTEH CTapoi 1 BXK€ BIIPKWIOI TOTANITapHOI CHUCTEMH, B SKiil MpaBOBI
BiTHOCUHU (hOPMYBAIIUCS 32 MPUHIUIIOM ,,3a00POHEHO BCE, IO HE JO03BOJIEHO 3aKOHOM”, a
BTPY4YaHHS J€p>KaBU B YC1 Cpepu CYyCHUIBHOr0 OyTTs, IpaB 1 cBOOOA JIOAMHH OyJI0 HOPMOIOY
[3, c.306]. Tomy mpobiemaTrKka OHOBJIEHHS aIMIHICTPATHBHO-IEIIKTHOTO 3aKOHOJABCTBA
MI0C1/1a€ YiJIbHE MICIIE Y HAYKOBUX pO3pOOKax BITUM3HSIHUX BUCHUX-aMIHICTPATUBICTIB.

CydacHuif cTaH JENIKTHOIO 3aKOHO/JABCTBA  XapaKTEpU3YEThCS 00’ €MHICTIO
3aKOHO/ABUOTO MAacHBY aJMIHICTPATUBHO - JIEIIKTHUX HOPM € BarOMUM CBIJTYEHHSIM BTPaTH
mononomi KVYOAIl Ha BigHeceHHS THX 4YHM IHIIMX HPOTUIIPABHUX MdiH 10 po3psay
a/IMIHICTPAaTUBHUX MPaBONOPYILIEHb

Ha chorogni, 1OCHTh BaXJUBY pOJb s BHU3HAYEHHS CTYyNEHS e(QEeKTUBHOCTI
a/IMIHICTPAaTUBHO-/IETIKTHOTO 3aKOHOJABCTBA BIJIrpalOTh CBOEYACHICTh Ta aKTyaJbHICTh
3aCTOCYBAaHHS IOPUAMYHUX HOPM, YiTKE BU3HAUCHHS METH TNPHHHATTS aJAMiHICTPaTHBHO-
JeNIKTHOT HOPMH, TPOTHO3YBAaHHS - HACKUIbKM €()EeKTHBHOIO BHSBUTHCS 3alpOITOHOBAaHA
HOopMa a00 HOpMa, IO TPOEKTYEThCSA, CTPOKU peamiszaiii I[iied NpUHHATTS HOPMH,
ypaxyBaHHS TPHU TPUAHATTI HOPMH EKOHOMIKO-TIOJMITUYHUX, 1JICOJIOTIYHUX Ta 1HIIHUX
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COLlIaIbHUX TPOLIECIB, IO 3IIMCHIOIOTBCA B CYCIHIBCTBI, CBOEYACHICTH Ta IOBHOTA
3aCTOCYBaHHS HOPMH, BIAIMOBIJHICTH aJMiHICTPATMBHOTO CTATHEHHS CYCIHUIbHIA HeOe3merl
NPaBOMNOPYIIEHHS, JOTPUMAaHHS 3aKOHHOCTI IIPY 3aCTOCYBaHHI HOPMH TOLIO.

Ha ocHOBiI pi3kux Ta MNOCTIHHUX 3MiH MOJIITUKO-€KOHOMIYHOTO Kypcy VYKpaiHu,
PO3BUTKY PUHKOBHUX BIJHOCHH Ta Oe3MepepBHOI MOSBU HOBHX BHJIB CYCHUIBHUX BITHOCHH,
YUHHE aJMiHICTpAaTUBHE 3aKOHOJIABCTBO B)KE JaBHO HE BigoOpaxae moTped CydacHOCTI i
MICTUTh TEPEBAXHO 3aCTapUIMM paAsSHCBKUI MiAXiJ, a OTXKe, MOTpedye MepCHeKTUBHOI,
BJIOCKOHAJICHOI PEKOHCTPYKIIii, SIKIIO HEe TMOBHOI'O OHOBJICHHS BJIACHOTO HANOBHEHHA, MpPU
4OMY SIK MaTe€piaTbHOTO, TaK 1 MPOIECYATHHOTO XapaKkTepy .

Bapro 3a3naunth, mo me y 1993 poui pobouoro rpynoro Kabinery MinicTpiB Oyino
HiAroToBIeHO npoekm Kodexcy Yrpainu npo aominicmpamueni npocmynku [4]. A 12 nmunas
2007 poxy KomiteTom 3 BepxoBeHCTBa mpaBa HarlioHaIbHOT KOMICIT 31 3MIITHEHHSI IEMOKpaTii
Ta yTBEPIKEHHS BEPXOBEHCTBA IpaBa OyB PO3IVISIHYTHI 1 MOMEPEeIHbO CXBAJCHHUH MPOEKT
Konyenyii pepopmyeanmns incmumymy aominicmpamuenoi eionosioansrnocmi 6 Yrpaini [5,
c.274-287]. Amropu Konnenuii migidnum a0 mpoOiieMH KOMIUIEKCHO 1 Tepeadadanu
napajnesbHy MiArOTOBKY, MPUHHSATTS Ta BBEJICHHS B J1I0 TAKUX aKTiB:

- Kogexc Ykpainu npo aaMiHiCTpaTUBHI IPOCTYIKHU 1 CTATHEHHS;

- AMIHICTPAaTUBHO-TIPOIICTYPHUN KOACKC YKpaiHu;

- 3akon «IIpo BHecenHs 3MmiH 10 KpuminambHOro konekcy YkpaiHu (110ao
KPUMIHAJIBHHUX MPOCTYIIKIBY;

- Kpuminanbauii mpornecyalbHUN KOJIEKC (3 BIANOBIAHUMHU MPOLETypaMu
PO3CIiAYBaHHS 1 PO3MIISALY CIIpaB MPO KPUMIHAIBHI MIPOCTYIIKM).

OTxe, MmO A NEPCIEKTUBHOTO 1 €QEKTUBHOTO BIPOBAIKEHHA pedopM, sKi
3MIMCHIOIOTBCSL CBOTOJIHI Y HalIlil KpaiHi, HEOOXIAHO MPOJOBXKYBaTH MOJAJIbIIY
CHUCTeMAaTH3aIlll0  aAMIHICTPaTUBHOTO 3aKOHOJABCTBA, Hacammepel, IIISIXOM HOro
Ko U dikartii.

BpaxoByroun 1e Ta y3araJbHIOIOYH JIYMKH HAyKOBIIB, XOTLIOCS O BUOKPEMUTH
20106HI Kpumepii, SIKI TIOBUHHI OyTM JIOTpUMaHi y Mpoleci 3J1HCHEHHS pedopMyBaHHS
aJMIHICTPATUBHO-JIETIKTHOTO 3aKOHOJABCTBA!

1) mpenmeroM KoaudikaniiiHOi poOOTH NOBMHHI CTaTH TOJOBHI, HalBa)KJIUBILI
a/IMIHICTPAaTUBHO-/IETIKTHI IPaBOBI HOPMH,

2) HEOOX1HO YITKO po3MeXyBaTH 3arajibHy 1 OcoOJaMBY YaCTUHU aJMiHICTPATUBHO-
JenikTHoro 3akoHy. Ilpum 1pomy B 3aranpHii YacTHHI TMOBHMHHI OyTH B1IoOpa)eH1
MmarepiaJibHi HOpMH, sKI OyAyTb BH3HAayaTW 3arajbHi MPUHIMIN 3aTy4eHHS J0
aJMIHICTPATUBHOI BIAMOBINANBHOCTI, a B OCOONMBINA YaCTUHI — HOPMH, AKI O 3aKpITUIIOBAIN
BUAM aJIMIHICTPATUBHHUX IMPOCTYIKIB 3aJ€KHO BiJ 00’€KTY MPOCTYIKY, 32 BUMHEHHS SIKOTO
nepeabaveHa agMiHICTpaTHBHA BiAMOBIAaIbHICTH [6, C. 59];

3) HOpMH O0COOJIMBOI YaCTWHHU aJMIHICTPATUBHO-IENIKTHOTO 3aKOHY, SIKI MAaloTh
MDKTaTy3eBUl XapakTep He0OX1IHO TPYIyBaTH BIAMOBIIHO 10 00’ €KTa MPOCTYIIKY;

4) HeoOXiHO JIOTpUMYBATHCA  PO3MIIBHOI  Koaudikaiii MaTepiadpbHUX 1
poLecyaJbHUX HOPM aJIMIHICTPATUBHO-/IETIKTHOTO MTpaBa,

5) HeoOXigHO MiJBUILUTH POJb 3arajlbHUX IOJIOKEHb aJMIHICTPATUBHO-IETIKTHOTO
3aKOHO/IABCTBA B SIKOCT1 OCHOBHHUX (DyHJIaMEHTaIbHUX Hadall, Ha SIKUX MIOBUHHA OyayBaThcs 1
(GYHKITIOHYBaTH BCS CHCTEMa a/IMiHICTPATUBHOI BiAMOBIJATBHOCTI;

6) mpu xomudikamii caiJ BUXOAUTH 3 TMPUHIMITY MAKCUMAJIBHOTO OXOIUICHHS
CYCIITBHUX BIIHOCHH, SIK1 MiIAraroTh aJIMiHICTPATUBHO - ACIIKTHOMY
perytoBanHio [7, ¢. 47-50].
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Otxe, Ha ChOTOJIHI CMOCIO KoAMQIKAIil € MePCHEeKTUBHUM 1 HAUOUTBII BIATHM ISt
CUCTeMAaTH3aIlil aaMiHICTPaTUBHO-ICTIKTHOTO 3aKOHOJABCTBA YKpaiHU, SK JEpiKaBH, e
TOJIOBHOIO IIIHHICTIO BH3HAETHCS JIIOJIMHA, i mpaBa 1 cBoOoau. Came 3aBasku Koaudikarlii
3aKOHOJIAaBCTBA MOXJIMBO 3a0€3MEYUTH €IMHUN MiAXiJ 0 BPETYITIOBAaHHS CYCIUIBHUX
BIJIHOCHUH B aJIMIHICTPaTHUBHO-ACIIKTHIN cdepi, a TaKok 3a0€3MEUYUTH €IHICTh Y PO3YMiHHI
3aKOHOJIAaBYMX MPHUHIUIIB, K OCHOBOIMOJOXHHUX Hadajd HOPMOTBOPYOI IiSUIBHOCTI. AJe, Ha
JKallb, HE MUBJISYMCH HA BCl 3aKOHOMPOEKTHI MPOIMO3UILIii Hallla Aep)kaBa O LbOTO Yacy He
CIpoMOrjach NPUWHATA HOBUH KOJCKC. ICHYIOTH HaBiTh NPOMO3MINI MO0 3MiHU
KOHIIETITYaJIbHOTO MiIX0Ty bi o) konudikarii aJMIHICTPaTHUBHO-ACIIIKTHOTO
3akoHoaBcTBa [8, c. 11]. BimcyTHs cepen BUCHHMX 1 €IHICTh MO0 HA3BU KOAU(DIKOBAHOTO
akTta (30KpemMa IMpOIMOHYeThCs CcTBOpUTH Koaekc mnpo aaMiHICTpaTHBHI MPOCTYIIKH,
AMIHICTPaTUBHO-IETIKTHUN  Koaekc, Koaekc  aaMIHICTpaTUBHOI  BiAMOBIJAITBHOCTI
tomro) [9, c. 70]. IIpore, Ha HaIlly IyMKY, Ha3Ba KOJEKCY HE MOXE CIIPABIIATH MO3UTHBHHMA UM
HETaTUBHHUN BIUIMB Ha €(QEKTUBHICTh 3aCTOCYBaHHS HOr0 TOJIOKEHb. [ OJIOBHUM Mae
3aJUIIATUCS SKICTh HOPMAaTUBHOTO MaTepiaiy, BiCYTHICTh KOJMi3iH, TyOat0BaHb, 3aCTapiinX
MOJIO’KEHb, JIOT19HA TT00Y/I0Ba TOIIIO.
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Onintnuk Poman Bonooumupoeuu,
acnipanm xagheopu YyusinbHo20 NPasa ma npoyecy
JIvsiscvko20 HayionanvHo2o yHieepcumemy imeni leana @panka

MI’KHAPOJHE 3AKOHOJJABCTBO B I'AJ1Y3I1
JIOHOPCTBA TA TPAHCILIAHTOJIOTTI

OCHOBOIO NPaBOBOIO PEryJIOBAaHHS JOHOPCTBA Ta TPAHCIUIAHTOJIOII € MIKHApoOJHE
3aKOHOJABCTBO. OIHMMH 13 MEpIIMX MDKHAPOJHUX JOKYMEHTIB, SIKI PEryJIOIOTH MOPSIOK
Ha/laHHS MEJIMYHUX IOCIYyr Ta MPOBEACHHS MEIUYHUX JOCIIIKEHb 3a YYacTIO JIIOJUHU B
aKocTi 00’ekTa JochipkeHb € JKEeHeBChKa JeKiapailis, npuitHsITa 2-o0 [eHepaibHOIO
acamOiieero BceecBiTHboi Memuunoi acomiarii B JKeneBi y Bepecui 1948 poky [1],
MiXHapOOHUHA KOJAEKC MEAWYHOI €TUKW, NpuiHATHH 3-or0 ['eHepanpHOIO acambieero
BcecBiTHpoi Memuunoi acomiariii B Jlongoni B »xoBTHI 1949 poky [2] Ta I'embcinchbka
neknapanis BeecBiTHROT MeauuHoi acomiamnii "ETHYHI TPUHIMIIN MEIUYHUX JTOCITIKCHb 32
YUacTIO JIIOAMHH Y SIKOCT1 00'exTa mocuixeHHs", npuitHaTa 18-oto ['eHepanbHOI0 acambieero
BcecBiTHboi Meanmunoi acomianii B ['enbcinki y 4epBHi 1964 poky [3]. Xoua y manux
JOKYMEHTaX HE€ B)XKHMBAIOTbCA TEPMIHM [JOHOp, TPAHCIUIAHTALsl YU PELMIIEHT, BOHU
BCTAHOBJIIOIOTH 3arajibHi MpaBWJIa IOBEIIHKH JIIKapiB CTOCOBHO MAIIEHTIB 1 MPOTOJIOMIYIOTH,
1110 3710POB'S MALlI€EHTAa € OCHOBHUM 3aB/IaHHSM JIIKapsl.

[TuTaHHs TOHOPCTBA Ta TPAHCIUIAHTAIIIT 3HAUTILTN CBOE BiOOPaKEHHS B MIYKHAPOIHHIX
JIOKYMEHTaX, SIKI PeryJjioloTh NPUHIMIN BeleHHs 30poitHoi Ooporebu. Tak, JlomatkoBum
npoTokosioM 10 JKeHeBChbKHUX KOHBeHIIH Bif 12 ceprHs 1949 poky, 1m0 CTOCYETHCS 3aXUCTY
XKEepTB MiKHapogHuX 30poiiHux KoHGumkTiB ([Ipotokon I) Bim 8 uepBHs 1977 poky
BPETYJIHOBAHO MUTaHHA (DI3MYHOTO CTaHY 3/I0POB'S 1 HEAOTOPKAHHOCTI OCi0, 110 epedyBarTh
miJ BIAJOI0 CYNPOTUBHOI CTOpoHHM. B Takux oci0, HaBiTh 3a HasSBHOCTI IX 3rOJH,
3a00POHSIETHCS BUAAIATH TKAHHHU YU OPTaHy Juis iepecaaku [4].

BaxnuBuM MIDKHApOJHMM JIOKYMEHTOM Yy JaHii ramy3i € Takox Pesomtouis mpo
NPUBEJICHHSA Y BIJMOBIIHICTD 3aKOHOJABCTBA JEP)KaB-yYaCHHIp Yy NHUTAHHSIX BHIIyYCHHS,
nepecasiki 1 TpaHCIUTAHTAllll MaTepiajiB OpraHi3My JIFOJUHH, puiiHATa KoMiTeToM MiHICTpiB
Pagu €Bponn 11 TpaBHs 1978 poky. Mera, sky craBuiaum coOi Jiep:KaBU-YUYaCHUKH,
npuiiMarody pe3oiIoNil0 — 3aXHMCT JOHOPIB, MaWOYTHIX JOHOPIB 1 PELUIIEHTIB MaTepiajiB
JIIOJICBKOTO OpTaHi3My, a TaKOX MPOrpec MeANYHOI Hayku 1 Tepamii. B Pe3somrorrii geranbsHo
perIaMeHTOBAaHUM MOPAIOK BHIYUEHHS, Nepecajki 1 TpaHCIUIAHTALlll OpraHiB BiJ KUBUX Ta
MOMEpPJIMX JII0/Iel. 30KpeMa BCTAHOBJIEHO, 1110 BHJIYYEHHS OpPraHiB YW TKaHUH y KHUBUX OCIO
HE MOBMHHO MPOBOJUTHUCH 0e3 iX J0OpOBUIBHOI 3roau. Y pasi, BUIIyYEHHs MaTepialiB, sKi
3aTHI pereHepyBaTHCh, 3 PHU3UKOM JJIs JIOHOpA, a TaKoXX BHIIyYEHHsS MaTepialis,
pereHepariisi, SKMX HEMOJKJIMBA, BKa3aHa 3rojia MOBMHHA OyTH MHCHMOBOO [5].

BeneriancbkOI0 JIeKIapali€lo CTOCOBHO HEBMUJIIKOBHMX 3aXBOPIOBaHb, MPUHHATOIO
35-10 BcecBiTHBOT MenuuHOIO acamOiieero y Bewrerii B »xoBTHI 1983 poky, BcTaHOBICHHI
HOPSIOK BWIYYEHHsSI OpraHiB, NPU3HAUYEHUX JJsl TPaHCIUIAHTalli y Malli€HTiB, 3racaHHs
KUTTEBUX (QYHKIIT SKUX CTa€ HE3BOPOTHIM. 30KpeMa, Yy TaKuX BHIMAJKax JIKap MOXe
3acTOCYBaTH INTY4YHI 3aco0M, HEOOXiAHI i MIATPUMAHHS SKUTTEMISIIBHOCTI OpraHiB,
NpU3HAUYeHUX JUIs TpaHcmuaHTamii. [Ipu npoMy, BUIyYeHHS OpraHiB MOBHMHHO BiJOYBaTHCh
BIJIMOBITHO JI0O BHMOT 3aKOHY KpaiHu abo Ha mifacTaBi (opManmbHOI 3roAH, OTPUMAHOI Bif
JaHoi oco0M, a TakKoX CBIJOLUTBA MPO CMEPTh YW IMPO HE3BOPOTHICTh 3YNMHUHKHU
KUTTEAISITBHOCTI. Take CBIJOLUTBO MOBHMHHO OYTH HaJaHO JIiKapeM, SIKUM He MOB’S3aHUM 3
NPOBEICHHSAM TPAHCIUIAHTAIII] 1 3 MAI[IEHTOM, SIKOMY TPaHCIUIAaHTYIOTh OpraH [6].

[TonoxkeHHSAM TNPO TOPTIBIIO KUBUMHU OpraHaMmu, OpUHHATHM 37-10 BcecBiTHBOIO
MeIUYHOI0 acambiieero B bproceni B xoBTHI 1985 poky, 3acymkeHo mpuaOaHHS 1 Mpogax
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JIOJICBKUX OpraHiB mjisi TpaHCIUiaHTarii. [{uM AOKyMEHTOM ypsiau BCiX KpaiH-y4acHUKIB
3aKJIMKAHO BXKUTH HEOOXIIHHMX 3aXO/IiB 1010 3aro0iranHs upomy [7].

Cxoxi monokeHHs 3akpimieHi B Pexkomenpanisx 1046 CTOCOBHO BUKOPHCTaHHS
eMOpIOHIB Ta JIIOJCHKUX IUIOJIB 3 METOH JIIarHOCTHKH, Tepallii, HayKOBUX JOCIIIKCHb,
MIPOMHMCIIOBOT'O BUKOPUCTAHHS 1 TOPriBii, mpuitHATIH 38-10 [lapnamencbkoro acamoiieero Pagu
€Bporin y 1986 pomi [8], a Takox myHkTi 8 Jlekyapailii mpo TpaHCILIAHTAI0 OpraHiB
JIOJIMHU, PUHAHATIH 39-10 BeecBiTHROIO MennuHOIO0 acambiieero B Manpuai y koBTHI 1987
POKY, SIKOIO 3a00pOHEHO KYITIBIIIO 1 MPOJIaX JIFOJICKKUX OPTaHiB JIsl TPAHCTUIAHTAIIIT.

[{uM xe noKyMeHTOM Iepen0aueHo MPUHILIKIIN TPOBEASHHS TpaHCIUIaHTallli, 3T1THO 13
SIKUMHU:

e 37I0pOB’s TAIliIEHTA € OCHOBHUM 3aBIaHHSAM JIKapiB, y TOMY YHCII NPH TPOBEICHHI
TpaHCIUIaHTAIlil;

e [paBa JIOHOPA Ta PEIUITIEHTA TOBUHHI OyTH 3aXUIICHI;

e MOXJIMBAa TPAHCIUIAHTAIII HE MOJXKE BUIIPABIOBYBAaTH TIOCIA0JICHHS 3BUYAHUX
CTaH/IAPTIB MEIUYHOI IOTIOMOTH;

e SKIIO OpraH MOBUWHEH OyTH B3ATUH BiJ JIOHOpA MICis HOTO CMEPTi, TO CMEPTH JAOHOPA
MOBMHHA OyTH BCTAaHOBJICHA HE3aJC)KHO JBOMAa abo Oimblle JKapsAMHU, 5K HE
NPUKHMAIOTh YYacTi B TPAHCIUIAHTAIII].

e 000B’s3KOBE OOTOBOPEHHS MOXKIIMBOI MPOIEAYPU 3 IOHOPOM Ta PELHUIIEHTOM abo ix
JOBIPEHUMH POJUYAMHU UM FOPUIMIHAMH TPALliBHUKAMH;

e 00 ’€KTHBHICTh JIiKaps NpH OOrOBOPEHHS MPOIEAYPH, HaJaHHA 1HGOpPMAIIO PO
MO>KJIMBl PU3UKH 1 MOXKIJIMBI HEOE3MEKH, MPOTO3HULLis aTbTePHATUBHUX MPOLEAYD;

e OakaHHs JKaps MOTIUOUTH CBOI IpodeciiiHi 3HAHHS MOBUHHE OYTH I10 BiJHOIICHHIO
110 000B’SI3KY JTIKapsI Mepe/1 Mali€eHToM;

e 3aBX/JIU MOBUHHA OyTH AOOPOBiIbHA MPOiH(GOPMOBaHA 3r0Aa;

e TpaHCIUIAHTAIlisl MOXE 3/1MCHIOBATHCH JIMINE JIIKapeM, SIKHH BOJOJI€ CIeliaTbHUMHU
MEAMYHUMHU 3HAHHSAMU Ta TEXHIYHUMH TNPUHAOMAaMU, OTPUMAHMMH [UIIXOM
CIEIIAIbHOTO TPEHYBAHHS, HABYAHHS Ta MPAKTUKH, a TAKOX B MEIUYHUX yCTAaHOBAX,
SIKi MArOTh BiMOBIIHE 00JIaAHAHHS JJIsl TPaHCIIaHTarii oprauis [9].
3abopona oTpuMaHHs (PIHAHCOBOI BUTOJM 3akpimieHa Takox y 21 crarti KonBenii

PO 3aXMCT MpaB 1 TIAHOCTI JIOJUHU IIOJI0 3aCTOCYBaHHS OioJorii Ta Menuuuan: KoHBeHIii
Ipo MpaBa JIOAUHU 1 Olomenuuuny, npuiiHTii B OB’eno 04.04.1997, 3rigHO 3 KOO TLIO
JIOJIMHY Ta HOTO YaCTUHHM HE MOBUHHI OyTH JKepenoM oTpuMaHHs ¢iHaHCOBOI Buroau. Jlana
KonBeHuis - 1e nepmuil OpUIUYHO OOOB'SI3BKOBUM MIKHAPOJAHUNW TEKCT, MOKIUKAHUI
30eperTy TriJHIiCTb, MpaBa Ta CBOOOM JIIOJMHU Yepe3 HU3KY NMPHHLUIIB Ta 3a00pOH MPOTH
3JI0BKHMBaHb O10JIOTIYHUM Ta MEIUYHUM MporpecoM. Buxignum nynkrom KonBeHl1ii € Te, 1110
IHTepecH JIFOIMHY TIOBUHHI OYTH BUIIMMH BiJ iHTepeciB Hayku uu cycmijabersa [10].

BaxuBy poib y CTaHOBJIEHHI Ta PO3BHTKY MIKHApPOJIHOTO 3aKOHOJAaBCTBa B cdepi
JIOHOPCTBA Ta TPaHCIUIaHTAalii BiAIrpaloTh JOKYMEHTH, NpUiHATI BcecBiTHROI oprasizaiieio
oxoponu 370poB’s (maii o Tekcty — BOO3). Tak, BeecBiTHsa acambiiess 0OXOpOHH 3710pOB’ ST —
Bumuii kepiBHuit opran BOO3 B pezomomnisx WHA 40.13, 3aTBepmxenux B JKeHeBi y TpaBHi
1987 poky ta WHA 42.5, 3atBepmxeHux y TpaBHi 1989 poky Bmepiie BuUCIOBUIA
CTYpOOBaHICTh CTOCOBHO KOMEpLIHHOI [isSUIBHOCTI TOPTiBIl OpraHaMd 1 HEOOXiJHICTIO
CTBOpEHHS IN100aIbHUX CTaHAApTIB A TpaHcmaHTauii. OkpiMm Toro, y 1987 poui BeecBiTHs
acamOriess OXOpOHM 3JI0pPOB'Sl MIATBEPAWIIA, IO TOPTIBISA 3 METOI0 OTPUMAHHS MPHOYTKY
JFOJICBKAMH OpraHaMH Cepell KUBHX JIIOJCH CYNepeunTh HANTOJIOBHIIIUM JFOJCEKAM
IHHOCTSIM.

VY 3B’A3Ky 13 UM MpakTHKa TOPTiBiIl JIOJACBKUMH OpraHiB MpHU3Beia J0 pO3pOOKU
KepiBHUX TPHUHIUIIB, €IUHOTO TPABOBOTO IHCTPYMEHTY PETYIIOBAaHHS TpaHCIIAHTAIl -
WHA 40.13[11], mpuitasatux y 1991 pomi XLIV ceciero BOO3, siki mokaukaHi 3a0€3MeunTH
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OpraHi30BaHUM, €THYHO JONMYCTUMHH 1 MPUAHATHUA TMOPSIAOK PEryJIOBaHHSA NpUIO0AHHS 1
TpaHCIUIAHTAlli OpraHiB 3 JiKyBaibHOW MeToro [12]. KepiBHI NpuHIMON BIUIMHYIH Ha
npodeciiini mpaBuiIa 1 MPaKTUKY, a TAKOXX 3aKOHOJIaBCTBO 0araTthoxX JepKaB, B TOMY YHCII U
VYkpaiau. Sk BOauaeTbcs 31 3MICTY JaHHMX JOKYMEHTIB, METOIO 1X HMPUHHATTA € MIKITyBaHHS
PO JKUTTS Ta 370pPOB’S JOHOpA Ta PEUUIi€HTa, 3a0e3MEUYEHHS OJHAKOBUX IPaBHI JUIS
BIWIYYEHHS KIITHH, TKAaHMH Ta OpPraHiB y JOHOpIB Ta MOJAJIBIIOI X TpaHCIJIaHTAI]
pEIUITiEHTaM, TTOTIEPEKEHHS TOPTiBIII OpraHaMH.
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Hpucasxcurwk Muxaiino Ilemposuu,
ooyenm kagpeopu npasa
XmenbHuybKo20 HaYioHAIbHO20 YHigepcumemy,
KaHouoam 10puoudHUX HayK

POJIb CYJOBOI'O MPENEAEHTY €BPOIIEMCHKOI'O CYY 3 IIPAB
JIOJJUHU B CUCTEMI JIKEPEJI [IPABA YKPATHU

[Mpenenent, cyaoBuii npeneaeHT (ar. praecedens, poa. Biam. jar. Praecedentis — e,
o nepeaye [1, ¢. 604] ) —y cucTemax 3arajbHOrO MpaBa (aHIJI0-CaKCOHCHKUX) € TIPABUIIOM,
BCTAHOBJICHUM Y TIONEPEAHIN IOpUINYHIN CrpaBi, SKe € 000B'SI3KOBUM YU MEPEKOHIUBUM JIJIS
CyJly TpY BUPIIICHHI MOAANBIINX CIPaB i3 MoaiOHNMU nmutaHHssMu abo dakramu [2]. [IpaBoBi
CHUCTEMH 3arajbHOro MnpaBa HaJalOTh BEJIMKOTO 3HAUYEHHS BHUPIIICHHIO CIPaB BIAMOBIIHO 10
MOCTIIOBHUX TNPUHIMIIOBUX TpaBWwiI, 1100 TOMIOHI KHUTTEBI (aKTH HaBaTM CXOXKHHA 1
nependadyBaHUil pe3ynbTar.

VYkpaiHa HaJeKUTh 10 POMAaHO-TEPMAHCHKOI CUCTEMH TIpaBa, a TOMY POJIb Ta 3HAUCHHS
CyIIOBOTO TpELEeNeHTYy, TpaauliiiHo Oynu He3HayHuMH. CuTyalis TOYMHAE IIBHUIKO
3MIHIOBATUCH 3 TIOTTMOJICHHSM B HAIIIH JIepKaBi €BPOIHTETpaLliiHUX MPOIIECIB.

4 mucronana 1950 poky B Pumi Oyna npuiinara KoHBeHIlis mpo 3aXUCT NpaB JIIOJWHU i
OCHOBOITOJIOKHUX cB0oOOo. Ll Xaprist mpaB moauHM cTana GyHIaMEHTOM YChOT'O KOMIUIEKCY
MDKHApOJAHO—TIPABOBOTO PETYNIOBaHHS B Tally3l MpaB JIOAWHM, ii 3aKOHHUX 1HTEpEeCiB Ta
noTpeOd, BIAMPABHOIO TOYKOIO HA NUISAXY IIMBUII30BAaHUX €BPONEUCHKUX JIEPXKaB 10 BTUICHHS B
JKHUTTS 3arajibHONIIOICHKUX HiHHOCTEH [3].

OcoOnuBicTio KoHBeHIIT cTajo HaJaHHS TPOMAJIsSHAM JCpXKaB, IO BXOIATH 10 Pamu
€Bponu npaBa Ha iHIUBIAyadbHE 3BEpHEHHs N0 €Bponeiickkoro Cyny 3 mpaB JIOAUHHU 3a
3aXMCTOM TOpYIIeHUX TpaB. 3rigHo 31 cratsmu 34, 35 KouBeHmii, €Bpomeilcbkuii cyn
npuiiMae 3asBU (CKapr) BiJl OKPEMHUX 3asBHUKIB, TPyl 0cCi0, HEypsJOBHX Oprasizauii,
OKpeMUX JiepyKaB PO MOPYIIEHHS MookeHb KoHBeHIIiT KpaiHaMu, 110 BU3HAIH FOPHCIUKITIO
€Bporneiicbkoro cyay. PimenHs €Bponelcbkoro cyny € 00OB’SI3KOBUMH JUIsL JepXkaB -
yuacauilb Konpeniii. KoHTposnb 3a X BUKOHAaHHSM TapayiebHO 13 €BPOMEHCHKUM CYAOM
3nificHioe Komiter MinictpiB Pagu €Bponu. Kpim Toro, Ha 3anut Komitery MiHicTpiB
€BpOIEHCHKUI CyJl Ha/la€ KOHCYJIhTaTUBHI BHCHOBKH 3 NHUTaHb IpaBa 100 TIYMAayeHHS 1
3actocyBaHHa HopM KonBenuii. TakuM unHoM, 3anpoBakeHHs KoHBeHIi€r0 €BporneichKoro
Cyny 3 mpaB JIOAMHHM Ma€ Ha MeETI peami3alliio TapaHTiii mpaB 1 cBOOOJ JIIOIUHH,
BIIPOBA/KEHHSI JI€BOTO MEXaHI3My JOTPUMAaHHs JAep)KaBaMHU-YUYACHHUIIMH 11 IOJIOKEHb,
3a0e3nedeHHs iMIIeMeHTanii HopM 1 npuHiuUniB KoHBeHLIi mpo 3aXMCT HpaB JIIOJUHM 1
OCHOBOIIOJIO’KHUX CBOOO/T B HalllOHAJILHI ITPABOBI CHCTEMHU.

9 nucronazna 1995 poky Ykpaina npueananace 10 Paau €Bponu, Konsenuii nmpo 3axuct
IpaB JIFOJIMHU 1 OCHOBOIOJIOKHUX cBOOOA Ta [IpoTokomniB 10 Hei. HaOmmkeHHs ykpaiHCbKOT
CHCTEMH 3aXUCTy IpaB i CBOOOJ JIIOJMHU JI0 3arajibHOE€BPOIEHCHKOI MPAKTUKKU HAAAJI0 BCIM
rpoMajsiHaM YKpaiHu MpaBO Ha 3BEPHEHHS 0 €BPOMEMCHKOTO Cyay 3 MpaB JIOIUHU B pasi
nopyiieHHs: YKpaiHoro, ii opraHamu, mocaaoBuMu ocobamu HopMm KoOHBEHIIii, MOJIOKEHHS
Kol BU3HaHI 000B’si3k0BMMHM Ha ii Teputopii. Lle mpaBo nepexbaveno ct. 55 Koncrurymii
HAaIoi JepXaBH, SKa HaJa€ MOKJIMBICTh 3BEPHEHHS 3a 3aXMCTOM CBOIX MOPYLIEHUX IPaB 0
CyJIOBUX YCTAHOB MDKHAPOJIHUX OpPTaHi3alliid MiCiIsi BUKOPUCTAHHSI OCO00I0 HaIllOHATHHUX
3ac001B 3aXUCTY.

VY crarti 30 KonBeHuii cka3aHo, mo €Bponenchbkuil CyJ 3 NpaB JIIOAUHU HE MOXKE
JIOMYCTUTH TIPH PO3TJIsI COpaBU OTPUMAHHS pe3ynbTary, skuil Oyae HECyMICHUM 3
MIOCTAaHOBJICHUM paHile pinieHHsM cyay. OTxe, Ha Hally AyMKY, TpakTHKa €BpONEHChKOTo
Cyly 3 NpaB JIIOJUHU Ma€ MpeLeAeHTHU xapaktep. OCKUIBKM MpPELEAEHT € PILICHHAM IO
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CIIpaBi, sIKE Ma€ BPAaxOBYBATHCS MPU TOMATBIIOMY PO3TJSIAl aHAJIOTIYHOI CHpPaBH, TOMY
IpeLeIeHTHI pilleHHss €BPONEHCHKOro Cy1y 3 IpaB JIOAUHU (HOPMYIOTH MPABOBI MO3HUILIT, SKi
MarTh IOPUIUYHY 3HAYYIIICTh SIK NI CYAIB HAIIOHAJBHUX CYIOBHX CHCTEM, TaK 1 CYIiB
JICpIKaB, MIPOTH SIKUX TaKi PillICHHsS yXBaJyieHi [4].

B ropumnuniii jiTeparypi ICHYIOTh ACKUIbKa IMAXOAIB A0 IPABOBOTO PO3YMIHHS
3HAYeHHS NpeleneHTy €BpOoneichbKoro cyay 3 MpaB JIOAMHUA. 30KpeMma, 3TiHO IEepIIoro
HiAXOMy NMpeleJeHTHE pilieHHs €BpOIEHChKOro cyay 3 MpaB JIOJAUHU € OOOB'SI3KOBUM JJIs
3aCTOCYBaHHS HAlllOHABHUMH CYJaMHU, OCKUTBKH BOHO MICTUTHh TIIYyMAayeHHS OCHOBHHX IPaB
rapanTtoBaHux KonBeniiero. Came ToMy, pilleHHs €BpONEUCHKOTO Cyqy 3 MpaB JIOAWHU €
YaCTUHOIO HAIllOHAJIILHOTO 3aKOHOJABCTBA. BIiIMOBIIHO A0 APYroro miIxoidy, MpeleeHTHE
pimieHHss €BponeicbKoro cyay 3 IMpaB JIOJAWHU HE € OOOB'S3KOBUM [0 3aCTOCYBaHHS
HAIllOHAIBHUMH CY/IaMH 1 € BHKIIOYHO CYJAOBHMM pilleHHSM iHauBigyanbHoi aii. He
3BQKAIOYM HaA ICHYIOYl PO301KHOCTI, CIUIBHHM Ul [HMX IMIJXOMIB € T€, IO, PIMICHHS
€BpONEHCHKOr0 CyIy 3 TpaB JIOJUHU € JYy)KE BAKIMBHM JDKEPEIIOM JUISl HAI[lOHAJIBHOTO
npasocys [5].

o6 3’sicyBaTH 3HA4YEHHS pillleHb €BPONEHCHKOTO Cy1y 3 MPaB JIIOAWHU Ui TPAaBOBOI
cUCTeMH YKpaiHU € HEOOX1AHICTh MPOaHaNi3yBaTH YNHHE 3aKOHOJABCTBO Y KpaiHHU.

Cratrero 17 3akony Ykpainun «[Ipo BUKOHaHHS pilIeHb Ta 3aCTOCYBAaHHS MPAKTUKU
€Bpomneiicbkoro cyay 3 mpaB noauHu» Big 23 mrotoro 2006 poky BHU3HAYEHO, IO «CYIU
3aCTOCOBYIOTH TP po3risiai crpaB KonBermiro ta npakTuky Cyny K HKepeo mpasay.

VY nocranosi [Inenymy BepxosHoro cyny Ykpainu Bix 27 motoro 2009 poky Ne 1 «IIpo
CYJIOBY TIPAKTHKY Yy CIIpaBax PO 3aXKCT TiTHOCTI Ta YecTi (i3uuHOi 0COOH, a TAKOXK JIITIOBOT
penytamii ¢i3uyHOi Ta IOPUAMYHOI OCOOM» BKa3aHO, IO CyAM TOBHHHI BpPaxOBYBaTH
nonoxenHs crarti 9 Koncrutymii Ykpaiau (254x/96-BP) Ta Opatu no yBarm parugikaiito
3akonoM Ykpainu Bin 17 mumsst 1997 poky Ne 475/97-BP (475/97-BP) KonBeHItii mpo 3axucT
IpaB JIFOJMHU 1 OCHOBOMOJIOXKHUX ¢B000a 1950 poky i [lepmioro mpoTokoiry Ta MpOTOKOJIIB
Ne2,4,7,11 no KonBenuii Ta npuitHaTTs 3akony Ykpainu Big 23 mortoro 2006 poky Ne3477-
IV (3477-15) «Ilpo BUKOHAHHSI pillleHh Ta 3aCTOCYBAHHS MPAKTHKH €BPOIEHCHKOTO Cyay 3
IpaB JIIOAUHNY», CYyJIU TAaKOK IMOBHHHI 3acTOCOBYBaTH KOHBEHIIII0 MPO 3aXUCT MpaB JIOAUHU 1
OCHOBONOJOXHUX cB0OOa (Pum, 4 nucronmana 1950 poky; mani — KoHBeHwis) Ta pilieHHS
€BpoIeHCcHKOro Cy/y 3 IpaB JIIOJUHU K JUKEPEIo Mpasa.

BaxnuBum € BUKOpHCTaHHS TooKeHb KoHBeHIli 1 pimeHs €BpONnechbKoro cyay 3
npaB JroAuHUM y cynosii  mpaktuui  KoncrutyuiiiHoro Cyay VYkpainu. 3okpema,
Koncturymivinuii Cyn YkpaiHu BXK€ HEOJHOPA30BO I Yac peaizallii CBOIX OCHOBHUX
(GyHKLIN 11010 KOHTPOJIIO KOHCTUTYLIHHOCTI HOPMAaTHBHO-TIPABOBUX aKTIB HAIIOI JEp>KaBH,
naroun odiniiine TaymadenHss KoHCTUTy1IT Ta 3aKOHIB YKpaiHH, 3B€pTaBCs 10 MIXXHAPOTHUX
CYJIOBHX PIIIE€Hb, 30KpeMa JI0 pillieHb €BPOIENHCHKOr0 Cyy 3 MpaB JIIOJAUHH.

OcHOBHI IIpo6JeMH y 3aCTOCYBaHHI MOJIOXKEHb €BPONENChKOT KOHBEHLT B JisSUIBHOCTI
Koncturyniitnoro Cyny Ykpainu nosisraiots y TOMY, 1110 0araro ii MoJIoKeHb yXe BTIJIEHO B
HalllOHaJIbHE 3aKOHOAaBcTBO, a Koucturyniiinuit Cyn YKpaiHM BUKOPHUCTOBYE INEPEBa’KHO
HOPMU HalllOHAJIBHOT'O TpaBa, aje NnocuiaeTbes Ha €Bponeiicbky KoHBeHII110, KOJIU BIACYTHI
IHIIII TIPaBOBI PETYJATOPH Y paMKax HaIlllOHaJIBLHOTO mpasa [6].

Koncruryniitnuit Cyn YkpaiHu BUKOPUCTOBYE pillleHHsS €BpONechKoro cyay 3 mnpas
JIOAUHU JUIs  (OPMYIIOBaHHS NPAaBOBUX TMO3UIIH. 3aBASKM BUKOPUCTAHHIO IPAKTHKH
JOCATAETHCSI Y3TOPKEHICTh OPraHiB MPaBOCYIS MIKHApPOJHOI Ta HAI[lOHAJIBHOI MPAaBOBUX
cucteM [7]. Ane HeOOXiTHMM € 3aKpilUIeHHS OOOB'SI3KOBOCTI 3aCTOCYBAaHHS IPAKTUKU
€BpONENHCHKOTo Cyay 3 MPaB JIIOAUHU.

JlocuTh YiTKO MpO POJIb Ta 3HAYEHHS pillleHb €BPOMEWCHKOTO Cyay 3 MpaB JIIOJAWHU
BKa3aHO y OCHOBHHX MpOIECYaIbHUX KOJAEKcax YKpaiHu. KpuMmiHampHUM MpolecyalbHUM
KOJIEKCOM YKpaiHM BH3HAYEHO, IO MPHHLMI BEPXOBEHCTBA MpaBa y KPUMIHAJIHHOMY
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IPOBA/KEHHI 3aCTOCOBYETHCS 3 YypaxXyBaHHSAM IpPakTHUKH EBpoIEHcbKOro cyay 3 IpaB
moauan (4.2 ct1.8). [Ipu nboMy BH3HAYEHO, O KPUMIHAIBHE MPOLECyallbHE 3aKOHO/IaBCTBO
VKpaiHU 3aCTOCOBYETbCS 3 ypaxXyBaHHSM IPAKTUKU €BPOIEHCHKOro Cyqy 3 IpaB JIOAWHU
(a.5 cr.9). LluBinpHUI TpolecyadbHUN KOJAEKC YKpaiHW MICTHTh HOPMY 3TIIHO SIKOI CYI
3aCTOCOBYE IpU po3misiii cipaB KOHBEHIIIO PO 3aXUCT MpaB JIIOJAUHU 1 OCHOBOIIOJOKHUX
cBo6oa 1950 poxy i mpoTOKOIM 10 HEl, 3roAy Ha 00OB’SA3KOBICTh SIKMX Ha/laHO BepXxoBHOO
Pamoro Ykpainu, Ta npakTuKy €BpONEHCHKOTO Cyy 3 MpaB JIOJUHM K JDKEpeso mpasa (4.4
cT.10). 'ocnoapcbkuii mpouecyaabHUN KOAEKC YKpaiHH, B CBOIO U€pry, YIOBHOBAXKYE CYA
3aCTOCOBYBAaTH IpU po3ryiaiai  crnpaB  KOHBEHIII0 Mpo 3axUCT NpaB  JIIOJUHU 1
OCHOBOTONOKHUX ¢B0OOS 1950 poky 1 mpOTOKONIM 10 HEl, 3roay Ha OOOB’S3KOBICThH SIKUX
HasaHo BepxoBHoto Panoro Ykpainu, Ta npakTuky €BponenchbKoro cyay 3 MpaB JIOJAUHU SIK
Jokepeno mpasa (4.4 cr. 11). A gactuna 2 crarti 6 Konekcy aaMiHiCTpaTUBHOTO CyJOUYMHCTBA
VKpaiHu BKa3zye, 110 Cy[ 3aCTOCOBYE IPUHIUI BEPXOBEHCTBA MIpaBa 3 YpaxyBaHHAM CyJI0BOI
npakTuku €Bpornelicbkkoro cyay 3 npaB moguHu. [lpm meomy u.l cr.7 Kogekcy
a/IMIHICTPAaTUBHOI'O CYJIOYMHCTBA YKpaiHU BU3HAUAE, 110 CYJ BUPIILIY€E CIPABU BIIOBITHO 10
Konctutymii Ta 3akoHiB VYKpaiHHM, a TakoX MDKHapoOJAHHX JOTOBOpIB, 3roja Ha
000B’s3KOBICTh SIKUX HagaHa BepxoBHoto Panoro Ykpainu.

B Toii xe gac, npodinphuii 3akon Ykpainu «IIpo BUKOHaHHS pillIeHb Ta 3aCTOCYBAaHHS
OpakTUKU €BpomeichbKoro CyAy 3 IpaB JIIOJAMHU» HE € TaKUM OJHO3HauyHUM. BkazaHum
NUTAHHSAM TpHCBsYeHa riaaBu 4 «3actocyBanHa B Ykpaini KonBenuii ta mpaktuku Cymy».
BinnosigHo g0 cratTi 17 3akoHY BKa3aHO, IO CyJId MalOTh 3aCTOCOBYBaTH NpakTtuky Cyny,
TOOTO OyIb-SKE pilIeHHs 4u a00 yXBady, BUHECEHI €BpONEHCHKAM CYJIOM 3 TpaB JIIOJIUHH,
HE3JIEKHO BiJ] Cy0'€KTHOIO CKJIaly CIIPaBU y TOMY YMCII # y clipaBax npoTu YKpainu. B Toit
xKe Jac, y crarti 18 3akoHy HaeTbes NuIIe mpo pilmleHHs /yxBally €BpOINEHCHKOro Cyay y
CIpaBi MpoTH YKpaiHu.

Came TOoMy, CylnoBa MpakThKa €BPOIEHCHKOrO Cyly 3 IpaB JIIOJUHU € 00'€KTUBHUM
KpPHUTEPIEM OLIIHKM MPaBOBOi CUCTEMH KOXHOI JepkaBu — yyacHHLI KOHBEHILIT Mpo 3axuct
IIPaB JIFOJJUHU 1 OCHOBOIIOJIO)KHHUX CBOOO/I.

[TincymoByroun, MOKHa AIMTH 1O BUCHOBKY, IO pillIeHHs €BPONENWCHKOro Cyay 3 IpaB
JIOJMHY € TOBHOIIIHHUM JDKepesoM mpaBa YkpaiHu. OKpiM TOro, MpakTHKa HalllOHAJIbHUX
cyniB YKpaiHu, BKa3ye, 110 pilIeHHs €BpoOIeHchbKoro cyay 3 IpaB JIOAMHU MalOTh 4iTKe
IpeleIeHTHE 3aCTOCYBaHHSI.
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Puosicyx Ipuna Bonooumupisna,
ooyenm xageopu KOHCMUMYYIUHO20, AOMIHICMPAMUBHO20 MA PIHAHCOB020 NPABA
XmenvHuybko2o yHigepcumemy ynpaeiinusa ma npaea imeri Jleonioa FO3vkosa,
KaHOuoam 1opuoudHux HayK

THIABIJIYAJIbHA KOHCTUTYIIMHO-TIPABOBA BIIIIOBIJAJIBHICTH
HAPOJHUX AEITYTATIB: 3AT'AJIBHA XAPAKTEPUCTHUKA

3akpimieHHs KOHCTHUTYIIIHO-TIPaBOBOI  BIANOBIJANbHOCTI HAPOIHUX JAEMYyTarTiB
po3nounHaeTbesi 31 cr. 3 KoHcrurymii Ykpainwm, B sKiii mepembadeHa BiANOBITaTbHICTDH
JiepKaBU Tepell HapoIOM, OCKUIbKM HAapOAHMH JemyTaT BXOAUTh O CKJIaay OpraHy
Jiep>kaBHOI Bi1au — BepxoBHo1 Pagu YkpaiHu, TO Ha HBOTO TAKOXK IOIIHUPIOETHCS TaHA HOPMA.

BinnoBiganbHiCTh HAPOAHUX JEMyTaTiB YKpaiHU Hepes HapoIOoM OOIPYHTOBYEThCS i
TUM, IO Ha MiJCTaBi BUOOPIB MapiaMeHTapiil oaepKye BUIbHUIA MaHatr. [IpuHIMI BUTBHOTO
JIeIyTaTChKOr0 MaHjiaTa NnpsiMo He 3akpimioersest B Koncturyuii Ykpainu, aje BiH BUILIUBA€E
13 aHaJI3y HOPM 3aKOHOJABCTBA Ta OTpUMaB BU3HAHHA B CT. 75 Koncrurymii Vipainu. Llei
NPUHIUI Ma€ BU3HaYalbHE 3HAYEHHS Ta 00YMOBJIIOE XapaKTep MaHAaTa HapOIHOIO JeryTara
VYkpainu. Kpim Toro, Konctutymis VYkpainu He mnependadae TakuX CKIAIOBHX O3HAK
IMIEpaTHBHOIO MaHJaTa, SIK Haka3u BUOOPIIB Ta BIIKJIMKaHHS HAPOAHOTO JlenyTara YKpaiHu
BUOOPISIMHU.

Ho mnpuitaarts Koncrutynii Yipainu 1996 poky B VYkpaiHi IisfiB iMIepaTHBHUI
MaH/aT, OCHOBOI SKOro Oyla MOXJIMBICTh BIAKJIMKAHHS HapoOJHOrO Jemyrara B pasl
HEHAJIS)KHOTO BUKOHAHHSI MOKJIAJICHUX HAa HOIO 00OB’S3KiB, a TAaKOXK MOXJIMBICTH BUOOPIIIB
JaBaTy JenyTrary oOOB'I3KOBI O BUKOHAHHs Haka3W. 3 mpuiHATTAM KoHcTuTynii Ykpainu
1996 poky MOJIOKEHHs IMIIEPaTUBHOIO MaHJaTa MOoYald CYNEepeuyuTH ii HOpMaM, 30Kpema
cT. 81 mae BUUYEPITHUI MEPETTiK MiJCTaB, 3 MPUBOAY SKUX TTOBHOBAYKCHHS HAPOTHOTO JEIyTaTa
VkpaiHM NpUNMHAIOTBCS JocTpokoBo. Cepen Takux IMIACTaB BIAKIMKAHHS JelyTara
BuOOpIsiMU He mependadeHo. Orxe, KoHCTUTYIIS yHEMOXJIMBUJIA 3aCTOCYBAaHHS DaHIIIe
npuiiHaToro 3akoHy Ykpainu "IIpo BiAKJIMKaHHS HapOJHOTO JiemyTara YKpaiHu'", YHHHICTb
gKoro Oyna ocTaroyHo ckacoBaHa juiie 22 6epesnst 2001 p.

Tak, Koncruryniero Ykpainu y 1996 poui (axkruyHo Oyno 3ampoBaJKEHO BUIbHUI
MaH/JaT HApOJHOTO JAemyTara YKpaiHu, xou y camiii KoHcTUTyIil HEMae HOpMU, B sKiil Ou
6e3mocepeHbO TOBOPHIIOCS MPO 11e. BiIbHICTH JEMyTaTChbKOrO MaHJaTa BUILTUBAE TAKOXK 13
nosiokeHb 3akoHy "lIpo craryc HapomHoro aemyrara YkKpaiHH', B SKOMY JKOZHOI
BIJIMOBIJAJILHOCTI Tepe] BHOOPIIMH, a TaKOK MOMJIMBOCTI BIJKIMKaHHS HapOIHOTO
JiernyTara He repe1oayeHo.

BianoBiTHO 10 YMHHOTO 3aKOHOJIABCTBA, ITOBHOBA)XEHHS HApOJHOTO JeryTara
MPUIHMHSIOTHCS JOCTPOKOBO y BUMAAKaX, 3a3HaueHux cT. 81 Koncturynii Ykpainu, a came:
HaOpaHHS 3aKOHHOI CHJIM 00OBHHYBaJIbHUM BUPOKOM IIIOJI0 HHOTO; HEBUKOHAHHS BUMOTH 070
HECYMICHOCTI JIeMyTaTChbKOr0 MaHAaTy 3 IHIIMMU BUAAMU AisUIbHOCTI (Y IbOMY pasi
MOBHOBAYKEHHS JIeMyTaTa MPUIHHSIOTHCS Ha MIJCTaBl 3aKOHY 3a pIlIEHHSAM cyay). PimieHHs
PO JOCTPOKOBE NMPHUIHMHEHHS MOBHOBA)XEHb HAPOIHOIO JEMyTara MPUMaETbes OIBINICTIO
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B KOHCTHUTYIIHHOTO cKimany BepxoBHoi Pamm VYkpainm, 3a TomaHHAM KOMITETY, 0
KOMITETEHIIi1 SIKOTO BXOJISATh MUTAHHS IsTIbHOCTI BIIMTOBITHOTO HAPOIHOTO JeIyTaTa.

B naykoBuX Kojax icHye IymKa, 10 ofHieo 3 (opMm peainizaiii KOHCTUTYIIHHO-
NPaBOBOi  BIANOBIAAJBHOCTI HAPOAHOTO JemyTara YKpaiHM € 3HATTS JemyTaTChKOi
HeJl0TOpKaHOCTI. [I1IKOM IOrokKyeMOCh 3 JaHOIO MO3ULIEL0, JIUILIE 3ayBaXKUMO, L0 B JAHOMY
BUIIQ/IKY BHUpIIIaJbHE 3HAYECHHS BiAIrpae Mo/ABiiHA CyTHICTh KOHCTUTYIIIMHHUX HOPM, OCKIJIBKU
HUMH TIepe10avaeThCs HE JIUIIe KOHCTUTYIIHHO-TIPAaBOBA BiAMOBITAJIbHICTD, ajie W 3aKJIaJICHO
OCHOBM KpUMIHQJIBHOI Ta aAMIHICTPaTUBHOI BIAMOBIZAJBHOCTI TMapliaMeHTapiiB, MIO
3HaXOJUTh CBOE MPOJOBKEHHS B HOpMaxX BXKE BIANOBIAHUX rajly3eil mpasa.

OxpiM mapiaMeHTapiiB, iHAWBIAyalbHY KOHCTUTYLIHHO-TIPABOBY BiJAIOBiJAIbHICTh
HECYTh TaKOXX OpraHu Ta ImocajaoBi ocobu Bepxouoi Pagm Vkpainu [1, c. 209]. 3rigHo 3
Koncturyuieto Ykpainu, BepxoBna Pana Ykpainu oOupae 31 cBoro ckiany ['onoBy BepxoBHoi
Panu Ykpainm, [Iepimoro 3actynHuka i 3actymauka ['onosu BepxoBhoi Pagu Ykpainu (cT. 88),
3aTBEpKYE Teperik KoMiTeTiB BepxoBHoi Pagu Ta oOupae roiiB WX KOMITETIB, a TAKOXK Y
MEXaX CBOIX IIOBHOBa)KE€Hb, MOXKE CTBOPIOBATH TUMYACOBI CHEIliabH1 KOMICIT JJIS I ITOTOBKH
1 IONEPeAHBOTO PO3MIsAY MuTaHb (4. 4. 1. 3. ct. 89) [2].

Koncrturyniiino-nipaBoBa BianosigansHicTh [0noBu BepxoBHoi Pagu Ykpainu nomnsirae
B TOMY, III0 BiH MOK€ OyTH BiIKJIMKaHHH 3 1€l mocanu, mo 3akpimieHo B OCHOBHOMY 3aKoHi
Ta periamenTi BepxoBHoi Pagu Ykpainu. (4. 5 ct. 88 Koncruryuii Ykpainu; ct. 76 masu 15
Pernmamenty BepxoBHoi Pagu Yipainu Bix 10 mortoro 2010 p.) [ 2; 3].

T'onosa BepxoBHoi Pagu Ykpainu moxe Oytu B Oyap-sSKUid Yyac BiIKIMKAaHUHN 3 TIOCAIU
BepxoBHoro Pamoro Ha HOro MpoxaHHS, a TaKoX MOXKE OyTH BIIKIMKaHUH Yy 3B'SI3KYy 3
HE3aJI0BUIBHOI0 HOro poOOTOI Ha Wil MOcCadi, B TOMY YHMCHI Yy pa3l BIACTOPOHEHHS Bif
BEJICHHS TUICHAPHUX 3aCilaHb TpH 1 OiNbIIe pa3iB MpoTATOM OnHi€ET 4eproBoi cecii BepxoBHoi
Panu, abo uepe3 iHIII 00CTaBUHU, IO YHEMOXKJIMBIIOIOTH BUKOHAHHS HUM CBOiX OOOB'SI3KiB.
JlocTpokoBe NMPUIMHEHHS JIEMYTATChKUX MOBHOBa)keHb [050BOI0 BepxoBHoi Pamu Ykpainu
Mae HacJIiAKOM MPUITMHEHHs HOro NoBHOBaXkeHb K [0noBu BepxoBHoi Panu Yipainu.

Oxpemo y Permamenti nependadeHO KOHCTHUTYILIIHO-TIPABOBY BiANOBIJAIbHICTD
TOJIOBYIOUOTO Ha IUIEHapHOMY 3acifaHHi BepxoBHoi Pagu VYkpainu. MaeTtbcs Ha yBasi, 110
JlaHI HOPMHU MOXYTh OyTH 3aCTOCOBaHI B OJHaKOBiM Mipi sik g0 lomoBu BepxoBuoi Pamu
Vkpaiau Tak i g0 Ilepmioro 3actynHuka i 3actynHuka ['onoBu BepxoBnoi Paan Ykpainu B
3aJIeKHOCTI BiJJl TOTO, XTO 3 HHUX B KOHKPETHOMY BHWITaJKy TOJIOBYBaB Ha IIJICHAPHOMY
3aciJJaHHI.

Cr. 29 PeriaMeHTy 3aKpiljieHo, 110 y pa3l NOpPYLIEHHS TOJOBYIOUUM Ha IJIEHAPHOMY
3aciaHHi BUMOTr PernameHTy, HapoJHHWI JenmyTaT Mae MpaBO HEBIAKIAAHO abo TMmicis
3aKIHUEHHs pO3MIALy MUTAHHS MOPAIKY JEHHOIO IUIeHapHOro 3acigaHHs BepxoBHoi Paan
3BEPHYTHCS 710 TOJIOBYIOUOIO Ha MJIEHAPHOMY 3aCiIaHHI 13 3ayBa)K€HHSIM IPO JOIMYILEHI HUM
HOPYIIEHHS /ISl HETaHOTO 1X YCYHEHHS.

VY pas3i rpyboro abo CHCTEeMaTHYHOTO NOpylieHHS PernmamMeHTy TroloBylOYMM Ha
IUIGHApPHOMY 3aCiJiaHHI, 3a MPOMO3HUIIEI0, BHECEHOIO B MamepoBiil ¢opmi Ha IIEHApHOMY
3aciJaHHI HEe MEHUI SIK JIBOMa JEeMyTaTcCbKUMH (pakiisMu (IenyTaTCbKUMU rpynaMu), abo He
MEHII SK OJHIEI0 TPETMHOIO HAPOIHMX JEMyTarTiB BiJ KOHCTHTYLIHHOTO ckianxy BepxoBHoi
Pagu nuisixom 3i10paHHs iX HiAMKCIB, a00 KOMITETY, 0 MpeaMeTa BiJaHHS SKOTO HaJeXaTb
NUTAHHS PEIVIaMEHTY, Mics CKOpOo4YeHoro obroBopeHHs BepxoBHa Paga moxke mnpuitHsaTH
pIlIEHHS TMpO BIJCTOPOHEHHS TOJIOBYIOYOIO Ha IUJIEHAPHOMY 3acilaHHl BiJ BEIEHHS
IUIGHApPHUX 3acijlaHb Ha CTPOK [0 JBOX IUIGHAPHUX JHIB OUIBIIICTIO TOJOCIB HApOIHUX
JeNyTaTiB Bl KOHCTUTYyLIHHOro ckiaay BepxoBHoi Paau, mpo mo poOutbkes 3amuc y
NPOTOKOJII TUIeHapHOro 3acimaHHs BepxoBnoi Paamu. Ha el vac 3a HuM 30epirarorbes
BUIUIATH, TIOB's3aHi 3 BUKOHAHHSM JIETTyTaTChKUX MMOBHOBAXKEHB Ta MOCAIOBUX 00OB'S3KIB.

VY pasi BIJCTOPOHEHHS TOJOBYIOUOTO Ha IIJICHAPHOMY 3acillaHHI BiJ BeIEHHS
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MJICHAPHUX 3aciflaHb TpH 1 OLIbIIE pa3iB MPOTATOM OAHIET ueproBoi cecii BepxoBroi Pamu, 3a
BHUCHOBKOM KOMITETY, 10 IPEAMETa BiJaHHS SIKOTO HAJISKaTh MUTAHHS periaMeHTy, BepxoBHa
Paga Moke pO3IISIHYTM NMTaHHSA PO BIAKIMKAHHA HOro 3 mocaau BigmnoBigHo [onoBu
BepxoBnoi Pagu VYkpainu, Ilepmoro 3actynnuka yu 3actynHuka [omoBu BepxosHol Pagu
VYkpainu [3].

[Ilono KOHCTUTYIIHHO-TIPAaBOBOT BiIMOBINANBHOCTI [0IOBH, MepIIOro 3acTylmHUKa
TOJIOBH, 3aCTyIIHHKa TOJIOBU Ta CEKpeTapsi KOMITEeTy, PeramMeHT Hac BiJCWiIae 10 3aKoHY
VYkpainu "[Ipo komitetn BepxoBHoi Pagu Yipaiau", ne 3a3Ha4ueHo, 1o BUINE3TraaHi mocaaoni
0Cco0M MapilaMeHTy MOXXYTb OyTH y Oyab-sKHMi uyac 3a pimeHHsIM BepxoBHoi Panu Ykpainu
BIJIKJTMKaHI 31 CBOIX mocaj: 1) 3a iX BIACHOIO 3asBOIO; 2) y 3B'A3KYy 3 iX HE3aJ0BLIHHOIO
po0oTOrO Ha TTOCcai; 3) BHACTIIOK IHIIUX 00CTaBUH, II0 YHEMOXKIIUBIIOIOTh BUKOHAHHS HUMH
cBOiX 000B's3kiB. [Ipono3uuis mpo BigkIMKaHHA Moxe OyTu BHeceHa lomoBoio BepxoBHOi
Panu Ykpaiau abo BiAMOBIIHUM KOMITETOM. PillIEHHS KOMITETY IIOAO BHECEHHS MPOMO3MUITIi
PO BIJAKJIMKAHHS TOJOBH, NEPIIOrO 3acTyITHUKA TOJOBHU, 3aCTYITHUKA TOJIOBH, CEKpeTaps
KOMITETy MpHUiiMaeTbcsd Ha 3aciaHHi komitery. [licns BiAKIMKaHHS HApOJHOTO JIEeMmyTara
VYkpaiHu 3 1mocajy roJoBH, NEPIIOr0 3aCTYIMHUKA TOJIOBH, 3aCTYITHUKA TOJIOBH YW CEKpeTaps
KOMITETY BIH 3aJIMIIA€THCS WICHOM LbOTO KoMiTeTy, skiio BepxoBHoro Pajgoro Ykpainu He
NPUKAHATO 1HIIOTO pinieHHs [4].

AHaJii3 HalllOHAJILHOTO 3aKOHOJIABCTBA, 30KpeMa Oepemo 1o yBaru 3akoH "lIpo craryc
HapoaHoro aernyrara Ykpainu'", 3akoH "IIpo xomitern BepxoBuoi Pagm Ykpainu", mokasye,
o rnepeadayeHo BiJIMOBINAIBHICTh HacamIiepel 3a BYMHCHHS NPOTHUIPABHUX I OO0
JIeTTyTariB, a He 332 MOPYIICHHS CAMUMH NapIaMEHTapsIMU HOPM 3aKOHO/IaBCTBA, HEBUKOHAHHS
HHUMH CBOiX OOOB’s3KiB. TakMM YMHOM, IEepeBa)kHa OUIBIIICTH IOJIOKEHb 3aKOHIB B YaCTHHI
poOOTH B KOMITETaX MapiaMeHTy, iXHiX 00O0B’sI3KiB HOCHTH CYTO JCKJIAPAaTHBHHUNA XapakTep i
He TATHE Oy/b-AKO1 BiANOB1AaNbHOCTI. JIKIe yacTkoBO nepenbdadyeHa Taka BiAMOBIIAIBHICTD 1
Pernamentom BepxoBHoi Pamu Ykpainu. Y THX XK€ BHITagKax, KOJM BiIIOBITAIBHICTH 3a
HOPYIIEHHS BUMOT 3a3Ha4€HOro 3aKOHY nepedadeHa, CAaHKIIi € JOCUTh M’ SIKUMH.

Hampuknan, 3rigHo i3 crarrero 33 3akony "lIpo craryc HapogHoro aemyrara Ykpainu'
3a JHI, B SKI HAapoAHUN JemyTar YKpaiHM 0e3 MOBaXHMX IPUYUH HE BUKOHYE CBOI
JIeTTyTaTChKi TIOBHOBAXXEHHS, 32 MOJJAHHSIM KOMITETY, 10 KOMIETEHIIi1 IKOTO BXOMISATh MTUTAHHS
JIeTyTaTChbKOi €TUKHU, HOMY He MPOBOJATHCS BUILIATH, IIOB’A3aH1 3 BAKOHAHHSAM JIETyTaTChKUX
MOBHOBaXKEHb [5]. BogHOYac 3r1/1HO 13 3aKOHOJaBCTBOM 0araTbox 1HIIMX €BPONEHCHKUX KpaiH
HEey4JacTh JeIyTara y IUIEHApHUX 3aciJaHHIX YM 3aCilaHHAX KOMITETY KapaeTbes mrTpadom
a00 X HaBITh JTOCTPOKOBUM IPUITMHEHHSIM JIEMYTaTChKUX TTOBHOBAYKEHD (TOBHOBAKEHD WJICHA
KOMITETY), a He JIMIIe YTPUMaHHAM BUIUIATH 3apo0iTHOT IUIaTH 3a JHI BiacyTHocTi. Ha Hamry
JYMKY, BIJICYTHICTb YITKOTO MEPETiKy MOBaXKHUX NMPUYMH JUIS BIJICYTHOCTI Ha 3aciJlaHHIX
napjJaMeHTy Ta KOMITETIB, JI€EBUX CaHKLIA 3a HEydacThb Yy 3aclJaHHSAX € KIIOYOBUMH
npuYMHaMu rnomupeHoi y BepxoBHiit Paai npakTuku mpomycky jAenyTraraMH 3aciiaHb
napjJaMeHTy Ta KOMITETIB.

IIle omnum 3 HepomikiB Permamenty BepxoBHoi Panm VYkpainu € Te, 1mo HUM He
nepea0oayeHo MPOBEACHHS YITKOTO PO3MEXYBaHHS MIXK PI3HUMH THUIIAaMHU IPaBONOPYILIEHb Ta
CaHKI[iSIMH, 1110 3aCTOCOBYIOTHCSl Y BUIAJKY X BUMHEHHs (HAIPHUKIIAJ, BXKUBAHHS JIEMyTaToM
y BUCTYII1 00pa3JIMBHUX CIIIB MOXKE TATHYTH SIK OTOJIOIIEHHSI TONEPEHKEHHS, TaK 1 MPUITUHEHHS
BUCTYIY 4YM T030aBJIEHHS MapiaMeHTaps MpaBa y4acTi y MIEHApHUX 3acCiJaHHsX), CAHKLIIMU
3a MOPYIICHHs, BUYNHEHI BIIEPINE Ta MOPYIICHHS, BUNHEHI MOBTOPHO HA TOMY XX UM IHIIOMY
ieHapHoMy 3acianHi. OJHUM 3 HeJOoMiKiB PermaMeHTy — JO0CUTh BY3bKHIl MEperiK CaHKIil
3a MOPYILEHHSI HOPM JUCHMIUIIHYU ¥ eTuku. Hanpukian, 3a okpemi KaTeropii JisiHb, 30KpeMa —
3acTocyBaHHA (DI3MYHOI CHJIM JIO JIETyTaTiB, TOJOCYBAaHHS 3a BIJCYTHIX KOJIET, Iepenady
IHIIMM 0c00aM KapTOK JJisi TOJIOCYBaHHSI, HECAHKI[IOHOBAaHE PO3TOJIOUICHHS 1H(popMallii, 110
Oyna mpeaMeToM OOTOBOpEHHS Ha 3aKpPUTHX 3aCiJaHHAX KOMITETIB TOLIO0 — B3arajai He
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nependayeHo IUCUUIUTIHAPHOT BIJMOBINATBLHOCTI, XO4a Yy psAdl KpaiH iX BUYMHEHHS Mae
HACJIIJIKOM T1030aBIIEHHS JIeNyTaTa MpaBa BXO/PKCHHS J0 MPUMIIICHb MapIaMeHTy Ha TICBHUI
CTPOK 4M 3a00pOHY HOTrO y4acTi y IUICHApHHUX 3acCiJIaHHsX, M030aBJICHHS MpaBa YWICHCTBA B
KOMITETi TOMIO.

VY 11bOMYy KOHTEKCTI OPIEHTHPOM Yy PO3IIMPEHHI MEpesiKy CaHKIIH MOXE CIIyryBaTh
nocBin okpemux kpain €C, ne caHKIii 32 HEBUKOHAHHSA JeMyTaTamMH OOOB’SI3KIB YU
MOPYIICHHS HOPM, SIKI CTOCYIOTBCS pOOOTH TapjaMEHTapiiB B KOMITETaX BapilOIOTHCS BiJ
OTOJIOIICHHS TIOTEPEKEHHST 70 TMO030aBJICHHS TIpaBa HAa BXOKCHHS [0 NPHUMIMIECHb
napJIaMeHTy Ha TEBHHH CTPOK JIO YTPUMAaHHS 3apOOiTHOI IUIaTH Ta HaBITh JOCTPOKOBOTO
MPUITMHEHHS TOBHOBAXXEHB TOIIIO.
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Cennk Caitiana BacuiiBHa,
ooyenm Kageopu yusiibHO20 Npasa ma npoyecy
JlvsigcvKko20 HayionanvHo2o yHigepcumemy imeni leana Ppamnka,
KaHouoam 1opuoudHUx HayK, OOyeHm

PINEHHA CYAY ¥ CIHIPABAX ITPO HATAHHSI HEIIOBHOJIITHIN
OCOBI ITIOBHOI IUBIVIBHOI JIE€3JATHOCTI

3a 3arajlbHUM IPaBUJIOM IOBHY LUBIIbHY Jl€3/1aTHICTh Mae ¢izuyHa ocola, sKa
nocsarna 18 pokiB (moBHOMITTS). IIpoTe, KpiM BIKOBOTO KpUTEpPIIO 3aKOH Iependaydae JesKi
IHII MiACTaBU, 3a HASBHOCTI AKMX (hi3MUHIA 0co0i Moke OyTH HaJaHa TMOBHA IMBiIHHA
J€3ATHICTD.

Tak, BignoBigHO 10 mojoxeHb [IK Ykpainu moBHa NUBiIbHA Ti€3aTHICTh MOXE OYTH
HagaHa: 1) @i3uuHiil o0cobi, ska pgocsarna 16 pokiB 1 Wpaloe 3a  TPYAOBUM
noroBopoM (4. 1 ct. 35); 2) HenoBHOMITHIN 0co0i (14-18 pokiB), sika 3amucaHa matip o abo
O6arbkoMm autuHU (4. 1 c1.35); 3) i3uuniit ocoOi, sxka gocarna 16 pokiB 1 gka Oaxkae
3aiiMaThCs MiANPUEMHULIBKOIO MistTbHICTIO (4. 3 cT. 35). [Ipote, cimin HaromocuTu Ha TOMY,
10 Y CYZIOBOMY TOPSIIKY TIOBHA IIMBUIbHA JI€3ATHICT, MOXe OyTH HajmaHa (i3zuuHii 0cobi
JMIIE y MEepUIoMy Ta IpyroMy BHIIQJKax, 3a3HaueHUX BHIIE. Peectparis ¢iznyHoi ocodu
Cy0’€KTOM MiJIPUEMHUIIBKOT MAISUIBHOCTI He MoTpedye HajaHHsA il TOBHOI LMBUIBHOI
JII€3IaTHOCTI Y CYJIOBOMY MOPSIKY, OCKUIBKK Y IIbOMY pa3l (izuuHa ocoba HaOyBae MOBHY
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[ToBHa muBiIIbHA mi€3AATHICTH 3 MiAcTaB, mepemdadyennx 4. 1 cr. 35 LK VYkpainu,
MO>ke OYTH HaJlaHa SK B aJIMIHICTPATUBHOMY, TaK 1 B CYZJOBOMY MOPSIJIKY.

Jlnst Toro, 1mo0 HEMOBHOJIITHIM 0co0i Oyja HajaHa IMMOBHA ITMBUIbHA J1€31aTHICTH
noTpiOHO 3BEpHYTHUCH 13 BiAMOBIIHOIO 3asBOIO /IO OpPTaHy OIMIKH Ta MIKITyBaHHs. Taky 3asBy
MoJIa€ caMa HETMOBHOJITHS ocoba. J[o 3asBu mpo HalaHHS MOBHOI IMUBLIBLHOI J1€3aTHOCTI
NMOBMHHA OyTH J0JaHa MUChMOBa 3roja OaThKiB (YCHHOBIIOBadiB) a00 MiKIyBaJIbHUKA
HEMOBHOJITHHOI 0COOH.

VY pasi BiICYTHOCTI MHCHMOBOI 3ro M OATHKIB (X04a O OJTHOTO 3 HUX), YCHHOBIIOBAYiB
a00 MiKJyBaJIbHUKA TOBHA ITUBUIbHA JI€3IaTHICTh MOXKE OyTH HajaHa HEIOBHOJITHINA 0co0i
3a pimeHHsaM cyay. KpiM nporo, BBaxkaro, o y pasi BiIMOBU OpraHy OIIKH Ta MIKIyBaHHS Y
HaJaHHI TIOBHOI IMBUIBHOI A1€3MaTHOCTI (TaK SK 1 y BUITAJIKy BIJICYTHOCTI 3TOAM 3aKOHHUX
MPEJICTABHUKIB) HETMIOBHOITHIM 0c001 MOTPIOHO BUKOPHUCTOBYBATH TPABO HA 3BEPHEHHS [0
CyIy 13 3as1BOIO IIPO BUPIIIEHHS [[LOTO MUTAHHS B OKPEMOMY ITPOBAJKEHHI.

Ipumipom, XmenvHuybkum MiCbKpAuoOHHUM CYOOM pPO32NA0ANACH CHPABA 3d 3456010
npo HaoawHs noeuoi yueinvHoi diezoamnocmi OCOBA 1. 'V 3asa6i 3a3Hauanocv, wjo
OCOBA_1 16-piunoco sixy 3 03 mpasns 2019 poky npaytoe 3a mpyooeum dozogopom Ha TOB
«Pembyo» menedoicepom (ynpasumenem) 3i 30ymy ma Hece MamepiaivbHy 8ionoeioaibHicmb, )
38 A3KY 13 YuUM UOMY HeoOXiOHa noeHa yugiivHa diczoamuicmo. Cayxcooro y cnpasax oimeu
XmenvHuyvkoi micokoi paou tiomy 0Y10 8i0MOBIEHO )Y HAOAHHI NOBHOI YUBLILHOL
diez0amHocmi y 36 3Ky 3 I0CYMHICMIO NUCbMOB0I 3200u tioeo bamvka OCOBA 3, axuii ne
RIOMPUMYE CMOCYHKIG 13 3ASA6HUKOM MA He BUKOHYE OAMbKIBCbKUX 0008 3Ki6 I0HOCHO
Hb020, Y 36 A3KY 13 YUM 3MYWEHUL 36epmamucsi 00 Cy0y ma npocums HAOAmu tomy NO6H)
yusinbHy diezoamuicms. Y cyoogomy 3acioanti 6yno ecmarnosieno, wo 3 3 mpasusa 2019 poxy
OCOFBA 1 npayoe 6 Tosapucmei 3 obmedxcenolo eionogioanvuicmio «Pembyoy 3a
cneyianvHicmio meneddicep (ynpasumens) 3i 30ymy, wo niomeepotcyeEmMvCs KOHMPAKMOM 3
npayisHukom 6i0 02 mpasus 2019 poky. Bionogiono oo n.l1l1 oanoco Komwmpaxmy 3
Henognonimuim  npayienukom - OCOBA I, ocmannbomy 6cmaHo6ieHuti CKopoueHa
mpueanicms wooeHHoi pooomu - 18 200un Ha mudicoens i3 30epexceHHaM 3apooimHoi niamu,
po3mip sakoi écmanogneno 6 n. 10, a came 6CcmMAHOBIOEMbCA NOCAOOBUL OKIAO 32I0HO
wmamno20 poskiady, ajle He MeHule BCMAHOBIEHOI 3AKOHOO0ABCMBOM MIHIMAILHOL
3apobimnoi naamu npu No8HiU 3auHamocmi npayienuxa. Sk ebauaemvca i3 piuleHHs
BUKOHABY020 Komimem)y XmenvHuyvkoi micokoi paou Ne 490 6io 13.06.2019 poxy, OCOBA 1
0y110 6I0MOBNIEHO Y HAOAHHI NOBHOI YUBLILHOI QI€30AMHOCII 8 38 A3KY 3 GIOCYMHICMIO 3200U
oamvka OCOBA 3. [Ipoananizysasuiu ue8ukiadeni o6cmasuny cnpasu ma 3aKoH00asui
HOpMU,  BUX00AYU 3 NPUHYUNI@  3AKOHHOCMI, 00 €KMUHOCMi, pO3YMHOCMI  ma
cnpageonusocmi, cyo eumozy 3a008oaue [1].

Takox MOKJIMBUMH € BUIAJKU, KOJIM Y 3asBHHKA HeMae 0aThbKiB a00 BOHM M030aBieH]
0aThKIBCHKHX MpaB. BumaeTses, 1m0 B TaKOMY pasi 13 3asiBOIO PO HAJaHHS MOBHOI IUBLIHHOI
JII€3IaTHOCTI CIT1/1 3BEPTATUCH OE3MOCEPETHBO JI0 CYY.

Ipumipom, Binsiscoxum pationnum cyoom Qodecbkoi obracmi pos3ensadanacs cnpasa
npo HadamHsi NoeHoi yuginbHoi Odiezdamnocmi. Ceoro eumoey 3assHuys OCOBA 1
MOMUBYBANA MUM, WO BOHA € HENOBHONIMHBLOIO 0COO0I0 MA HAPOOUna OOHbKY. Uepe3 me, ujo
B0HA € HENOBHONIMHBLOIO 0COO0K He MOdiCe PUOUYHO 6 NOBHIU MIpi 30IUCHIO8amMU C80I
06amvKi8CcobKi 0008 A3KU WOOO CBO€I OOHbLKU. Y cy0osomy 3acioaHHi 6Y10 8CIMAHOBIEHO, WO
oamvro 3aaenuyi, OCOBA_2, nomep, wo niomeeporicyemuvcs c8i00ymeom npo cmepms cepii
HOMEP 2, axmosuii 3anuc Ne 10531 eio 17 owcoemus 2014 poky. Mamu 3aaenuyi,
OCOPBA_3, 3a0unum piwennam binsiscokoeo pationnozo cydy Ooecvkoi obaacmi 6i0 26
aunus 2018 poxy, nozbasnena 6amvkigcokux npag 6i0HocHo HenosHonimuboi OCOBA 1.
Posznopsooicennam Binsiscvkoi pationnoi oepocasnoi aominicmpayii Odecvkoi odoracmi 6i0 21
eepecrsi 2018 poxy Ne 627/PA-2018, 3assnuyi Hadamo npagosuti cmamyc OUMUHU,
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no3oasneHoi OamvKiecbko2o niknyeanHs. 3asenuys Hapoouna 0ouvky, OCOBA 4, wo
niomeepoHCyeEMbcs c8i00Yymeom npo Hapooicenus cepii HOMEP 3, akmosuti 3anuc Ne 803
6i0 13 epyons 2018 poky. Bpaxosyrouu yci oocmasunu cnpasu, cyo sasgy OCOBA 1 npo
HAOAHHS HENOBHOAIMHIN 0CODI NOBHOI YUBLILHOL Jie30amHocmi 3a00801u8 [2].

3asBa PO HaJAaHHS HEMOBHOIITHIN 0c001 MOBHOI IUBLIBHOI JI1€31aTHOCTI MOXKE OyTH
NoJaHa TUTBKH CaMOI0 HEMOBHOJITHBOIO 0co00ro. Ciifi 3BepHYTH yBary Ha KOJi3iHHICTbH
3aKoHOJaBuuX moJiokeHb cT. 35 IIK Vkpainu ta ct. 301 IIIK Ykpainu 1miog0 BU3HAYCHHS
BIKOBOTO 1eH3y (i3nmuHOi ocobu-3asBHUKA. Biamosigno no monoxkenb LUK Ykpainu mosna
[IMBUIbHA M1€3aTHICTh MOXKE OYTH HaJlaHA HenoeHoimHil 0co01, a HETTOBHOJIITHIMH 0CO0aMHU
€ ¢iznuni ocobwu, y Bini Bix 14 no 18 pokis. Tomy 3i 3micty ct. 301 LIIK Ykpainu notpioHO
BUKIIIOUUTH CIIOBA KA 00CA2NA WICMHAOYAMUPIUHO20 IK).

3asBa MOJIAETHCS JI0 CYAY 3a MICIEM IPOKMBAaHHS HEIOBHOJITHHOI 0COOH. 3TiaHO 4. 2
ct. 301 LIIK Ykpainu miacyaHIiCTh CIIPaB MPO HAJAaHHS HETIOBHOJITHINA 0CO01 — TPOMaJITHUHY
Ykpainu, sSKui TpoXHBaE 3a 1 Mexamu, y BUNaakax, nepeadadenmx 4. 1 cr. 301 LIIK
Ykpainu, MOBHOI IUBIJIBHOI A1€31aTHOCTI BU3HAYAETHCS 32 KIOMOTAHHAM 3asBHUKA YXBAJIOIO
cynai BepxosHoro Cyny.

VY 3MicTi 3a8BH, KpIM 3araJlbHUX PEKBI3UTIB, MOBUHHI OyTH BUKIAJCHI JIaH1 PO Te, 110
HETIOBHOJITHS 0co0a MpAIIoE 3a TPYJOBUM JOTOBOPOM abo0 3ammcaHa Marip’io 9 0aThKOM
JTUTUHYU BIAMOBIIHO JO aKTOBOTO 3allMCy LMBUIBHOTO craHy. KpiMm 1poro, creriaibHO
MOBUHHO OYTH 3a3HAYEHO, IO 3aKOHHI IPEJCTAaBHUKH HE JAal0Th MHCHMOBOI 3rogu Ha
HAJaHHS HEMOBHOJITHIN 0co0i MOBHOI HUBUIBHOI Mi€37aTHOCTI ab0 MpO BIAMOBY OpraHy
OIKM Ta MIKIyBaHHS HaJaTH NOBHY IMBUIbHY Mi€3[IaTHICTh. Y TaKOMy pasi J0 3asiBH CIiJ
JOJIaTH BIAMOBITHE PIIIEHHS OpPraHy OMIKM Ta MIKJIyBaHHS MPO BIAMOBY Yy HaJlaHHI MOBHOI
UBLIBHOI 1€31aTHOCTI.

Posrnsig cripaBu 3A1HCHIOETHCS 3@ 3arajbHUMU MPaBHJIaMH, BCTAHOBICHHUMHU TJIaBOKO 6
pozminy III HITK Vkpainu. Kpim mporo, cr. 303 LIIK Ykpaiau mependadae yd4acTb y TaKuX
CIpaBax camoro 3asBHHKA, OJHOro abo 000X OaThKiB (YCHHOBIIOBauiB) a00 MiKITyBaIbHHUKA.
VYyacTe npencTaBHUKIB OPraHy OIMIKM Ta MIKJIyBaHHS y PO3MJIAl CIIpaBH MPO HaJlaHHS MOBHOI
UBUILHOI [1€31aTHOCTI HEMTOBHOIIITHIN 0C001 € 000B’I3K0BOIO.

BigmosigHo mo 4. 1 cr. 304 HIIK Vkpaiau 3a pe3ynabratramu po3riisiay CIpaBH, CYI
YXBaIO€E pillIeHHS, sSIKUM a00: 1) 3a/10BOJIbHSIE BUMOTY 3asiBHHUKA 1 HaJja€ HOMY TMOBHY LIUBIJIbHY
J€3/1aTHICTD; a00 2) BIAMOBIISIE Y 33JJOBOJIEHHI BUMOTH 3asBHUKA PO HAJaHHS MOMY MOBHOI
[IUBLIBHOT 1I€3AaTHOCTI.

Y MOTHBYBalIbHIA YacTHHI PILIEHHS CYyQy CYyZ OOOB’SI3KOBO IIOBHHEH 3a3HAuYUTH
mifcTaBy M HaJaHHA TOBHOI IMBUIbHOI Mi€3aTHOCTI, OOCTaBUHU, SKUMH 3asBHHUK
OOIPYHTOBY€E CBOIO BUMOTY PO HEOOXITHICTh HAJaHHS HOMY MOBHOI IIMBUIBHOI J1€31aTHOCTI
Ta 3a3HAYUTH NP0 JOCHIDKEHHS Ta OIIHKY CYJIOM JI0Ka3iB, MOJAHUX Ha MIATBEPIKEHHS
3asBJICHOT BUMOT'H.

VY pe30I0TUBHINA YacTHHI PIllIEHHS CYAY, KPIM 3arajlbHUX PEKBI3UTIB, Cy/ 3a3HAyYa€ Mpo
3aJI0BOJICHHS Y1 TIPO BIJIMOBY y 33710BOJIeHH1 BUMOTH. OOO0B’SI3KOBUM € 3a3HaveHHs iHpopmalii
I0JI0 MOMEHTY, 3 SIKOTO 0c001 HAJA€ThCs TTOBHA IIMBUTBHA J1€3aTHICTD,

Ipumipom, Komnaniiscokuii pationnuti cyo Kiposoepaocvkoi obonacmi y pe3oniomueHiil
yacmuni piwenns cyoy 6io 3 mpasns 2019 poxy y cnpasi Ne 391/251/19 yxeanus:

3asey OCOBA_1, 3ainmepecosana ocoba cnyscoa y cnpasax dimeti Komnaniiscoroi
pationHoi  Oeporcasnoi  aominicmpayii  Kiposoepaocvkoi obnacmi npo HAOaHmHsA NOBHOL
YUBLILHOL OI€30aMHOCMI 3a0080IbHUMU NOBHICTIIO.

Haoamu nenosnonimuiti ocooi OCOBA 1, IHDOPMAIL[IA 3, saxa napoounacsi m.
Honuncoka [lonuncvkozo paiiony Kiposoepaocvkoi obnacmi, epomaoanyi Ykpainu, micye
npooxcusanus: A/[PECA 1, nosny yusinoHy Oi€30amuicms 3 MOMEHMY HAOPAHHA DilUeHHAM
3AKOHHOI CUTU.
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Cmsenymu i3 OCOBA 1 p.n na kopucmu Jepocasnoi cy0osoi aominicmpayii cyoosuii
30ip 8 po3mipi - 384,20 epH.

Anenayitina ckapea Ha piutenHs cyoy nooaemvcsi 00 Kponuenuyvkoco anensiyiiiHozo
cyoy Kipogoepaocwvkoi obnacmi uepez Komnaniiscokuil patioHHUil cy0 npomsaeom mpuoysmu
OHI8 3 OH5 1l020 NPO2OSOULCHHSL.

Yuacnux cnpaeu, skomy nosHe piuienus He 6y10 8pyyeHe y 0eHb U020 NPO2OJOULeHHS
abo CKIAOeHHs, MA€ Nnpaso HA NOHOBNEHHS NPONYWEHO020 CMPOKY Ha aneiayilue
OCKAPHCEHHA: HA PIWeHHs cYOy - AKWO aneiayilina ckapea nooaHa npomscomM mpuoysmu
OHI8 3 OHSl BPYYEHHS TIOM) NOBHO2O PIULEeHHS CYOY.

Piwenns cyoy nabupae 3akoHHOI cunu niciis 3aKiH4eHHs: CMPOKY NOOAHHS aneisyiuHol
cKapeu 8cima Y4acHUKamu Cupasu, AKuo aneisayiiiy ckapey e 0yio nooamo.

YV pasi nooanus anenayiunoi ckapeu piuwieHHs, AKWO U020 He CKACO8AHO, HAOUpae
3AKOHHOI CUNU NICIA NOBEPHEHHs ANeNAYIUHOI cKapeu, 6I0OMO8U V BIOKPUMMI YU 3aKpUmmsl
anensayiiHo20 NPoBAONCeHHs: aO0 NPUUHAMMS NOCMAHO8U CYOY aneiayiunol iHemanyii 3a
Hacaiokamu anensayilino2o nepeaiaody [3].

Y pa3i 3aJ0BOJICHHS 3asiBIICHOI BHMOTH HETIOBHOJITHIM 0CO0l HANaeThcs IMOBHA
[UBUIbHA JI€3ATHICTh 3 MOMEHTY HaOpaHHs PIlIEHHSM CyIy 3aKOHHOI cwid. PimeHHs cyny
Npo HAJaHHS HETOBHOJITHIH 0CO0i MOBHOI IMBUIBHOI MAi€3AAaTHOCTI Micis HAaOpaHHS HHUM
3aKOHHOI CHJIM HAJICHJIA€ThCS OPTaHOBI OMIKM Ta MiKiTyBaHHs. [loBHA IUBLIbHA Ji€31aTHICTD,
HajaHa (i3ndHId 0c00i, MOMMPIOETHCS Ha yCi HUBLUIBHI MpaBa Ta 000B’s3kH (4. 4 cr. 35 LK
VYkpainn).

Cnucox BUKOPHCTAHMX JAKepeJ:

1. Pimenns cyny XMenpHHIIBKOTO MICBKPaHOHHOTO cyny Bin 5 nuctomaaa 2019
poky y crpai Ne 686/19464/19. URL.: http://reyestr.court.gov.ua/Review/85770643.

2. Pimenns cyny binsiceroro paitonnoro cyxy Oxecbkoi obnacTi Bif 22 aurHs
2019 poky y cripasi Ne 496/1310/19. URL: http://reyestr.court.gov.ua/Review/83178290.

3. Pimmenns cyny KommaniiBcbkoro paiioHHoro cyay KipoBorpaacekoi oOriacti
BiJ 3 TpaBHs 2019 POKY y crpasi Ne 391/251/19 URL:
http://reyestr.court.gov.ua/Review/81681588.

Cupoma Jlinia bozoaniena
ooyenm kagedpu ginocoghii mucmeyms
Jlvsigcvro20 HayionanvHo2o yHieepcumemy imeni leana Ppanka,
Kanouoam QinonociyHux Hayx, 0oyeHm
Cano ®@inomena Bonooumupiena
cmyoenmxka Il Kypcy ¢paxynomemy Kyiomypu i Mmucmeyme
Jlvsiscvroco HayionanvHo2o yHigepcumemy imeni leana @panka

COLIOKYJbTYPHUM MEHE)KMEHT B KOHTEKCTI 3ABE3IIEYEHHA
COIIAJIBHUX ITPAB MOJIO/I B YKPATHI

CyuacHMiI MEHEPKMEHT COILIIOKYJIBTYPHOI JISUIBHOCTI SIK Pe3y/bTaT BIIBHOIO BUOOPY
JIOJVMHU B JIO3BULJIEBMM 4Yac € OJIHIEI0 3 THUX raiy3eid, (GopMmyBaHHS SIKOI IOB’si3aHE 13
TOTPUMaHHAM colliadbHUX TpaB B YkpaiHi [1, c. 54]. IlpaktuuHuii nocBia 31ailiCHEHHS
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COIIOKYJIBTYPHOI JisSZTLHOCTI MOJIOJTIO B HOBHX CYCIUIBHMX yMOBax, il COIllajdbHI TIpaBa,
0co0IMBOCTI 11 BeleHHs B IHIYCTpIi po3Bar, pekpeariiiHiii podoTi uu TypusMmi € Tiew cheporo,
siKa TOTpeOye yBaru J0CIiTHUKIB.

YV Koncrutynii YkpaiHu BU3HAYCHO, MO JIFOJWHA, ii JKUTTS 1 30pOB’S, YECTh 1
TiHICTh, HEAOTOPKAHICTh 1 Oe3leKa € HAaWBHWINMMH IIHHOCTAMH. Y I[bOMY 3aKOHI TaKOX
TOBOPUTHCS, IO TPOMAASHM MAlOTh IPAaBO Ha COLIAJbHUNA 3aXHCT, SKUH TapaHTYeTbCs
3araJlbHOOOOB'SI3KOBUM  JICP)KaBHUM ColllaibHUM cTpaxyBaHHsM [3]. JlepkaBa mOBUHHA
3a0e3meuntd  (GOpMYBaHHS W  PO3BUTOK TIOBHOI[IHHOI  OCOOMCTOCTi, BHUSBIATH U
HEUTpai3yBaTH HEratuBHiI (HakTOpH, IO BIUIMBAIOTH HAa HEI, CTBOPIOBATU YMOBHU JUIS
CaMOBHM3HAYCHHS 1 CTBEPDKEHHS Y XKHTTI [ 5, . 36].

Mosnonp € BaXIMBOI YacTHHOI YKPAaiHCHKOTO CYCHUIBCTBA, BUPA3HHUKOM HOrO
IHTENEKTYaJIbHOTO TMOTEHIially, BaXXJIMBUM (DaKTOPOM COLIATbHO-€KOHOMIYHOTO PO3BUTKY.
Haiinepme nep:kaBa 3000B’s3aHa 3a0€3MEUUTH Ipane3fgaTHy MOJOJb HaJaHHSAM MEpIIOTro
poboyoro micust Ha TEPMiH HE MEHIIE 2 POKIB IO 3aKiHYeHHI a00 32 YMOBH MPHUIIMHEHHS
HaBUYaHHS B OCBITHIX 3aKja/jax, OTPUMaHHSA NPOdECiiHOl MArOTOBKM UM IMEPEIiArOTOBKH, a
TaKOXX IIICJISA 3BUIBHEHHS 31 CTPOKOBOI BIHCHKOBOI a00 albTEPHATUBHOI (HEBiHCHKOBOI)
ciyx0u [11]. Ockinbku coOLiOKYNIbTYpHa cdepa CbOrOAHI NMPUBAOIIOE MOJOAb HE IIUIIE
MacmTabaMi TBOpPYOI peaiizailii, a i MOMIIMBICTIO BIIKPUTTS BJIACHOI CIIpaBH, TO Y HIH
3a[igHO 0araTo MOJOIUX JIOJAEH, SKUM I[IKaBO, HAMpPHKIAJ, MpalioBaTH B II0Yy-0i3HecI,
rOTeNbHO-pecTOpanHii crpasi Tomo. I1lo6 BiamTyBaTHCs 3a (haxom, CaMOBHPA3UTHUCH,
BYUIUBHUM € OTPUMaHHS MpaBa Ha mepiie podoue Micle.

YkpaiHchKa JeprkaBa CIPHUSE CTBOPCHHIO MOJIOADKHHUX IIHTPIB Tpalli, MOJOIIKHHIX
IPOMAJICBKUX oOprasizamiii (areHrcrBa, Oipxi, Oropo Ta 1iH.), 100 3a0e3nMeYUuTH
NpaleBlaliTyBaHHS ~ MOJIOJI, peai3yBaTh HporpaMud npodeciiHOro HaBYaHHS Ta
BJIOCKOHaJIeHHs mpodeciitHoi maiictepHocTi [7]. BiamoigHo mo crarti 6 3akoHy YkpaiHu
«[Ipo crpusHHS COLiaTbHOMY CTAaHOBJCHHIO Ta PO3BUTKY MOJIOAI B YKpaiHi» 3 METOr0
HIATPUMKH 1 COLIATbHOTO CTAHOBIIEHHS Ta PO3BUTKY YTBOPIOIOTHCS IIEHTPH COIL[aIbHUX
cnyx0 s ciM'i, AiTed Ta MosoAl Ta iX creuianizoBaHi gopmyBaHHs [12], rpomanachki
oprasxi3arii.

[TocranoBoro KabGinery MinictpiB Ykpainu Bin 27 cepnHs 2004 poky Ne 1126
3aTBEP/KEHO 3arajbHe MOJOKEHHS PO LIEHTP COLIAIbHUX CITY»KO0 Ui ciM', TiTel Ta Moo/,
OCHOBHOIO METOIO JAISUIBHOCTI SIKOTO € CHPUSIHHS y 3aJI0BOJIEHHI COLlIaJIbHUX MOTped Moo,
sKa nepedyBae y CKIaJHUX KHUTTEBUX 0OCTaBHHAX Ta MOTpeOye CTOpOHHBOI jpomomoru [11].
3akoHoM Ykpainu «lIpo MONOALKHI Ta AUTAYI TPOMAJCHKI OpraHizauii» BHU3HAYAIOTHCS
0COOJIMBOCTI OpraHizaliifHUX 1 MPaBOBUX 3acaj] YTBOPEHHsI Ta JIsUIbHOCTI LIUX OpraHizaliil Ta
Jep>KaBHI rapaHTii 3a0e3nevyeHHs ix AisbHOCTI [2].

[Ipo 3B’s130K KyJabTYpHOI 1 coliajibHOT c(epH CBIAUATh 1 TaKi HOPMATUBHI IOKYMEHTH,
sk nocraHoBa KaGinery MinicTpiB Ykpainu «IIpo BIOCKOHaJIeHHS CHUCTEMHU opraHizauii 3
BUXOBaHHS JITEH Ta MOJIO/I B MO3AIIKITFHUX HABUAJIBHUX 3aKjiagax» [6], Jlep)kaBHa IiIb0Ba
comianeHa npocpama «Monoov Vrpainuy nHa 2016-2020 poxu [8], moNmOXEHHS TPO
BceeykpaiHCcbki  y4YHIBCBKI ONiMMiaad, TYPHIPH, KOHKYPCH 3 HaBYaJbHHX IPEIMETIB,
KOHKYPCH-3aXUCTH HAYKO-JOCHITHUIBKUX POOIT, OJMiMMIiaau 31 CHEIlialbHUX IAWCIMILUIIH Ta
KOHKYpcH (axoBoi maiicTepHOCTI [9], THUIOBI MOJOKEHHS MPO MOJIOAIKHUN IEHTP Ta MPO
eKCIEepTHY pady Ipu MOJOADKHOMY LeHTpi [4; 10].

[{i AOKyMEHTH BHHMKJIHM 3 METOI0 (DOpMYBaHHS CHUCTEMM BCE3arajbHOI MIATPUMKHU
TBOPYOi 1 TPOMAJCHKOI aKTMBHOCTI MOJOJMX JIFOAEH, CIPSIMOBAaHOI Ha CAaMOBH3HAUEHHS 1
camopeai3allio, CTBOPEHHS BaXIIMBUX U I[bOTO TPABOBHUX Ta €KOHOMIYHHX YMOB IS
0COOMCTOrO  CaMOBM3HA4YEHHs Ta caMopeanli3amii TBOpYOi MoJoOIi, 3abe3NneyeHHs
COLIIaJIbHUMU TapaHTisIMU, 1100 peasizyBaTu HUIICHY MOJIOAIKHY MOMITUKY, TIATPUMATH IXHIO
IHHOBAIIITHY aKTUBHICTb.
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bararo BUKJIHKIB Ta MpoOIeM COIIOKYIBTYPHOI AISTILHOCTI € CIUTBHUMU I 0araThoxX
KpaiH 1 moTpeOyroTh BHpimeHHA. OAWH 3 HUX — 1€ PO3B’S3aHHS COLIAIBHUX MpoOIeMm,
YIOCKOHAJICHHS COIIaJIbHOTO TIpaBa 1 3aXMCTy. TBOpUYa aKTMBHICTH MOJIOZI Ma€ pi3HiI GopMH
Ta MOB’s3aHA i3 poOOTOIO JIEep)KAaBHHX, NMPUBATHUX 1 TPOMAJICBKUX OpraHi3amiid, MiCIEBUMH
1HIIIaTUBaMH, JIIEPCTBOM, BOJIOHTEPCTBOM Ta Ie Oararbma (OopMaMH CaMOBHPAKEHHS 1
KpeatuBHOCTI. KpiM TOT0, BOXXJIMBO MPHUALIATH OUTBIIY yBary poOoTi 3 Bpa3IMBUMHU IpylaMu
HACEJICHHsl Ta COI[aJbHO BKJIIOYATHU iX: YKpPAlHCHKUN Ypsi MOBUHEH  YIOCKOHAIIOBATH
nporec 3a0e3nedeHHs SKICHUX 1 JOCTYIMHHUX MOCIYT BpPA3IMBUM TpylaM MOJIOMI, a TaKOX
3MIIIHIOBaTH PIBHE CTaBJICHHSA JI0 HUX.

PazoMm i3 momymsipu3aiii€l0 TBOPYMX MPOEKTIB MOJOI, B YKpaiHi BaXJIMBO TaKOK
MIATPUMYBATH PiBEHb COIIANBHOI OE3IeKH, MOoNepeKaTH Ta J0JaTH CKJIAIHOII, SIKi MOXYTh
nocratu nepea Monoro. s Toro moTpiOHO MPOBOAWUTH MOHITOPUHT €(pEKTHBHOCTI Ta
JIEBOCTI CTAPUX UM HOBUX COLIAJIbHUX 3aKOHIB, a0M BU3HAYUTHU PiBEHb SIKOCTI MEHEIKMEHTY
B COIIIOKYJIBTYPHIH chepi.

OTmxe, MOXXHa 3pOOUTH BHCHOBOK, IO BHUCOKHI pIBEHb >KUTTS HACEJICHHS €
MeXaHI3MOM 3a0e3MedeHHs] BHCOKOI MPOAYKTUBHOI AKOCTI TBOpuoi Mmomomi. Tomy
HEOOXI/JIHICTh BpaxyBaHHsS COLIAJbHOTO CTAHOBUIIA JJII PO3BUTKY COIIOKYIbTYpPHOI
USAIIBHOCTI € BAKJIUBOIO.
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Dinen KOpin Bonooumupoeuu,
oexan opuouyHo2o gaxyrememy Hayionanvrnozo yrigepcumemy
«3anopizvka nonimexHikay,
KaHouoam 1opuouyHux Hayx, 0OyeHm

BIIJIMB OCOBMU 3JIOYUHIA I CTYIIEHA TAXKKOCTI 3J1I0YUHY HA
IHAUBIAYAJI3AIIIO IIOKAPAHHA

Hes3Baxkaroun Ha Te, 0 CyCHilibHA HeOe3MeKa MisTHHSA SBISIE COO0I0 HAWBaXKIUBIILY
O3HaKy 3JIOUMHY, COIliajibHa CYTHICTh CYCHUIbHOI HeOe3neku, ii CTpyKTypa HE JOCTaTHbO
HIOBHO JOCIIi/IKEHA.

CycninpHa HeOe3neka sBisge cO0OI0 IHTETpPOBaHE IOHSTTHA, SK€ BHU3HAYAETHCS B
KOXHIM 1CTOpHYHINA enoci 3TiTHO 3 MOpAJbHUM, PEIridHUM, COLialbHO-€KOHOMIYHUM
PO3BHUTKOM CYCIHIJILCTBA.

Tax, 3aKOHO/IABCTBO 1 TE€OPisl KPUMIHAJIBHOTO MPpaBa PO3PI3HAIOTH CYO'€KT 3JI0YUHY 1
ocoOy 3moumHud. [l BU3HAHHA MiSHHSA 3JIOY4MHHMM HE MAalOTh 3HAYEHHS COL[aJIbHO-
TICUXOJIOT14HI 03HaKu ocodu cyb'ekta. H.®D. Ky3Hernosa narosoiiye, 1o 3MiCT MOHSITTSI 0COOH
3JI0YUHIIS BUKIIIOYA€E ii BIUIMB HA HAsABHICTh 1 CTYMIHb CYCHUIbHOT HEOE3MEKH 3JI0YMHHOTO
JisiHHA. [HIIE pilleHHsd o3Haydajao O MOpPYIIEHHS KOHCTHTYLIHHOTO MPHHILMILY MPO PIBHICTh
BCix mepen 3akoHoM [1, c. 433].

Ile monmosxenHs, 3m1aBanocst 0, akClOMaTUYHO, MPOTE y 11k ke podoti H.d. Ky3Henosa
3a3Hayae, 1110 IpU BU3HAUYEHHI KOHKPETHOI MipH CYCHIbHOT HeOe3eKn 37109MHIB, HE0O0X1THOT
JUIsL 1HAMBIAYyali3amii MOKapaHHsS, B pPO3paXyHOK NpUMMAalOThCs Bl TPynu OOCTaBHH:
KOHKpETHa CTYIiHb CYCHUIbHOI HeOe3MeKH BCiX CYO'€KTUBHHX 1 OO0'€KTHBHUX O3HaK
3JIOYMHHOTO JISIHHS, 3 OJHOro OOKy, 1 MOM'SKIIyrodl 1 OOTsKyrodi oOCTaBUHH, 3
iamoro [1, c. 440]. Ha nymxy A.Il. Ko3noBa, mom'skmryrodi Ta OOTSDKyrOUi 0OOCTaBHHU
3MIHIOIOTh CYCIUIbHY HeOe3leKy BYMHEHOrOo B ToW abo inmmi Oik [2, c. 712-713].
B.Jl. ®iniMOHOB po3riIsffae CYKYMHICTh MOM'SKIIYIOYMX Ta OOTSIKYIOUMX OOCTaBMH SIK
JOJTATKOBUN  KPUMIHAIBHO-TIPABOBUM  KpUTEpi  XapakTepy 1 CTyNEHs CYCHUIbHOI
HeOesmeku [3, c. 231].

s Te3a miaATBEPIKY€ETHCS 1 3aKOHOJABIEM, HATIPUKJIIA/, IPHU MPU3HAYEHH] OKapaHHS,
K ofHiel 3 Gopm peamizallii KpUMiHAIBHOI BiMOBINATBHOCTI, CY/I, BIAMOBILAHO 70 M. 3 4. 1
cT. 65 KK Ykpainu, moBHHEH BpaxoBYBaTH HE TUIBKU CTYIIHb TSHKKOCTI BUMHEHOTO 3JI0YUHY,
asie 1 0co0y BUHHOT'O Ta OOCTaBMHH, 110 MOM'SKIIYIOTh Ta OOTSKYIOTh TTOKapaHHS.
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3 1IbOTO MOHA 3pOOUTH BUCHOBOK, IO 3MICT IMOHATTS CTYITIHb CYCIUJIBHOI HEOe3MeKH
3JI0YMHHOTO JiSTHHS PI3HUH 3aJI€KHO BiJ] TOr0, XTO HOTO 3aCTOCOBYE 3aKOHOJIABEIb YU CYJIS.
TobTo cycninpHy HeOe3meKy He0OX1THO PO3TIIAIATH B PI3HUX 3HAYCHHSX: JIJIs1 3aKOHO/IaBIIS —
TUIIOBA CYCHiIbHA HeOe3MeKa XapaKTepu3yeThesi 00’ €KTUBHUMU Ta Cy0’ €KTHBHUMHU O3HAKaMHU
3JIOYMHHOTO JISTHHS B IIIOMY 0€3 ypaxyBaHHs ocoOu 3mounHIs (Ha nymky H.®. Ky3Henonoi,
B 3aKOHI BijoOpakeHa MiHIMaJIbHA CYKYITHICTh 00’ €KTUBHHUX Ta Cy0 €KTUBHUX OOCTaBUH, SIKi
CTBOPIOIOTH CyCcHiIbHY HeOesneky [1, c. 488]), a mis cyaniB — KOHKpeTHa (IHIWBiayanbHA)
cycrminbHa HeOe3neka, sSiKka XapaKTepU3yeThCsl 00 €KTUBHUMH Ta Cy0’€KTUBHUMH O3HAKaMHU
3JIOYMHHOTO [ISHHS 3 YpaxyBaHHSAM OCOOM BMHHOTO Ta OOCTAaBMH, IO MOM'SKIIYIOTh Ta
00TSKYIOTh ITOKapaHHS.

Tunosa cTymiHb CyCIUJIBHOI HEOE3MEKH YTBOPIOETHCS HA OCHOBI TUIIOBHUX €JIEMEHTIB, a
KOHKpPETHA — IHJMBIIyalbHUX OCOOMUBOCTEH 3imounHy [4, c.39]. InnuBinyanbHa CTyMiHB
CyCcuIbHOI HEOE3MEeKH, HAMpUKIAL, PI3HUH po3Mip MpU KPaaKIl, OCOOIMBOCTI 0ocobu
BUHHOTO Tomo. OJHI IHIWBIgyalbHI €JIeMEHTH 30UIbLIYIOTh, a iHINI 3MEHIIYIOTh CTYIIHB
cycninpHOi HeOesneku. [HAMBiAyallbHAa CTYIMiHb CYCHUIBHOT HEOE3MEeKH 3HAXOIUThH
BiZJOOpaXCHHsI B CAHKIIii, aje 32 MeXaMH THUIIOBOTO BUAY 1 PO3MIipy MOKapaHHs, TOOTO BCs
1HIIa CaHKIIA 332 BKa3aHUMH MeXaMH IMOKJIMKaHa 3a0e3MeunuTH 1HAWBIIyalbHI 0COOIUBOCTI
3JIOYHMHY 1 0COOU BUHHOTO.

BinnosigHo g0 4. 1 ct. 12 KK Ykpainu, 3aexHo Biff CTYyNEHS TSKKOCTI 3JI0YHMHU
MOJINISIOTECS  HA 3JI0YMHU HEBEIMKOI TSHKKOCTI, CEpeAHBOI TSHKKOCTI, TSDKKI Ta 0COOJIMBO
TsokKl. KputepieM po3mexyBaHHs € MaKCUMaJIbHE NIOKapaHHs, epe0ayeHe y CaHKIii cTaTTi
(cankuii wactuam crarti) OcobmuBoi yactunu KK. 3 nporo BuImBae, Mo CaHKIis € MipUIOM
(KUTBKICHUM BUPA30M) CTYIEHS TSDKKOCTI 37I04MHY. SIKINO 1€ TaK, TO SIK CY/s, BIATIOBITHO JI0
n. 3 4. 1 cr. 65 KK Ykpaiau, moBHHEH BpaXOBYBaTH HE TUIBKH CTYIIIHb TSXKKOCTI BUNHEHOTO
3JI0YMHY, ajle 1 0co0y BUHHOI'O Ta 0OCTaBUHM, L0 MOM'SIKIIYIOTh Ta OOTSDKYIOTh IIOKapaHHS.
Tak, 3a HasBHOCTI KUIBKOX OOCTAaBHH, IO MOM'SKIIYIOTh TOKAPAHHSA Ta ICTOTHO 3HMXKYIOTh
CTYHiHb TSKKOCTI BUMHEHOTO 3JI0YUHY, 3 YPaxXyBaHHSAM OCOOM BUHHOTO CyJl, YMOTHUBYBABILHU
CBOE DIIIEHHS, MOXXE€ MPU3HAUYUTH OCHOBHE IOKApaHHS, HUX4YE BiJ HAWHIKYOI Mexi,
BCTaHOBIIEHOT B caHKIlli cTarTi (caHkmii yactuHu ctarti) OcobmuBoi yactunu KK, abo
MEepPEeNTH 0 1HIIOTO, OUTBII M'SKOTO BHAY OCHOBHOTO MOKapaHHs, HE 3a3HAYEHOT'0 B CAHKIIIL
ctarti (cankuii yactuHH ctatTi) OcobmuBoi wactunu KK 3a meit 3moumH (4. 1 ct. 69
KK Vkpaiau). A uun Moxxe cyans, 3 ypaxyBaHHAM OOCTaBHH, IO OOTSXKYIOTh MOKapaHHS,
BUXOJMTH 33 MAKCUMAaJIbHI MEXI1 CaHKIIii, 3BICHO Hi. 3 LIbOT0 MM MOXEMO 3pOOUTH JIOTIYHUH
BHCHOBOK, IO 3aKOHOJABEIlh MpU MOOYJAOBI MaKCHUMAaJbHOI MeXl1 CaHKIi cTarTi (CaHKIIii
yactuHu cTarTi) OcobnuBoi yactuHu KK moBMHEH BpaxyBaTH BCi MOXIIMBI HETaTHBHI
00CTaBMHH, LII0 XapaKTEPU3YyIOTh 0CO0Y BUHHOTO Ta OOCTaBUHM, 110 OOTSDKYIOTh IOKApaHHS.
OTxe, 3aKOHOABYA CaHKIIISI € MIPHJIOM HE TUIBKU CTYINEHS TSXKKOCTI 3J104YHMHY, ajle 1 0coou
BUHHOI'O Ta OOCTaBHH, IO MOM'SIKIIYIOTh Ta OOTSKYIOTh HMOKapaHHsS. A SKIIO II€ Tak, TO
TBEP/’KEHHS, 110 3MICT MOHATTS 0COOM 3JI0YMHIIS BUKIIOYAE 1i BIUIUB Ha CTYIIHb CYCHIIbHOI
HeOe3MeKH 3T0YNHHOTO JiSTHHS, HEOOXITHO MiJAaTH KPUTHIIL?

A MOXIHBO B I[bOMY JIOTIYHOMY JIAHLIOTY € BaJu, Kl NPHUBEIU 10 XHOHOTO
BUCHOBKY? HeoOXiZHO MOCTaBUTH NHUTAHHSA: YW MOXE KapaHICTh CIYXHTH KpHUTEpieM
kjacudikamii 370YMHIB, OCKUIBKM 3aKOHOJAaBYa CaHKII € MIPWJIOM HE TUIBKH CTYIEHS
TSOKKOCTI 3JI0YMHY, aje 1 0cOOM BHHHOTO Ta OOCTaBHH, IO MOM'SIKIIYIOTH Ta OOTSKYIOThH
TOKapaHHs.

Ockinbku kinacugikamis 3704YMHIB TPYIye caMme 3J0YMHHI AisiHHA Oe3 BpaxyBaHHS
O3HaK, 10 JIeXKaTh 11032 HUMH, K cIymHO 3a3Hadae KysHemoBa H.®D., kapaHicTh HE MOXe
OyTH pIBHOLIHHMM, TOAIOHO CyCHUIbHOT HeOe3NeKkH, KpurepieM Kiacugikaiii 37104MHIB.
Jlerkuii, ane MexaHIYHMH HUIAX Kiacu]ikamii 3JI0YMHIB 3aJ€KHO BiJl pO3MIpy CaHKIIi He
JI03BOJISIE BpaxyBaTH PeaIbHUI XapakTep 1 cTyniHb HeOe3neku 3mo4nHiB [ 1, ¢. 520].
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I, HiOWUTO JIOT1YHO 3pOOUTH BHCHOBOK, IO JIJISi 3aKOHOABIA — THUIIOBA CYCITIJIbHA
HeOe3MeKka XapakTepU3yeThCs 00 €KTUBHMMH Ta Cy0’€KTUBHUMH O3HAKAMH 3JI0YMHHOTO
TiSIHHS B IIUIOMY, 3 YpaxyBaHHSM THUIIOBOi OCOOM 3JIOYMHIIS, Ta TUIIOBUX OOCTaBHH, IO
NOM'SIKIIYIOTh Ta OOTSDKYIOTH IMOKapaHHS, a JUIs CyIiB — KOHKpETHa CyclijibHa HeOe3meKa,
AKa XapaKTepU3yeThCs 00 €KTHBHUMHU Ta Cy0 €KTMBHHMHU O3HAKaMM 3JI0YMHHOTO [ISHHS 3
IHIMBIoyalbHUM YpaxyBaHHSAM OCOOM BHHHOTO Ta OOCTaBMHM, IO TMOM'SKIIYIOTh Ta
O0TSDKYIOTh MTOKapaHHs. A SIKIIO 1€ TaK, TO BUKOPUCTAHHS 3aKOHOJAABIIEM Ui Kiacudikaiii
3JI0YMHIB HEBEIHMKOI TSDKKOCTI, CEPEIHBOI TSIKKOCTI, TSKKHX Ta OCOOJIMBO TSIKKUX
MakCUMabHOI Mexi caHkmii crtarTi (cankuii yactuHu crarti) OcoOnuBoi vactuHH KK
CYNEPEUYHUTh NPUHIUITY CTIpaBeTUBOCTi. OCKIIbKH, BU3HAYAIOUH, IKHH caMe 3JI0YMH BUMHIIIA
ocoba, HeBeNuKOi abo cepelHbOl TSHKKOCTI, KOPHUCTYEMOCS HE TUIOBUMH O3HAaKaMH, a
MO>KJTUBUMU HAMOITBII HETATUBHUMH 0OCTaBHHAMMU.

OTxe, HA Hally NYMKY, MOXKHA MITH JAeKUIbkoMa nuiaxamu. [lepmmii — BU3HaTH, 110
TUNIOBa  CyCHiNIbHA  He0e3leKa  XapaKTepU3yeThCS  THUIOBUMH OO’ €KTHMBHUMH  Ta
Cy0’€KTUBHUMHU O3HAKaMH 3JI0YMHHOTO MHisIHHS B LUJIOMY 3 ypaXxyBaHHSM THUIIOBOi OCOOH
3JIOYUHISI Ta THUIOBUX OOCTaBMH, IO TMOM'SIKIIYIOTh Ta OOTSKYIOTH TOKapaHHs, |1,
3aCTOCYBABIIM MPUHIHUII CIPABEIIMBOCTI, BU3HAYATH CTYNEHb TSKKOCTI 3JIOYMHY HE 3a
MaKCHUMaJIbHOI0 MEXEI0 CaHKIii crarTi (caHkuii yactunu crarti) OcobmmBoi yactuau KK, a
3a TUIOBOIO, TOOTO 3a ii Meaianoro. Jlpyruii — BU3HATH, 110 TUIOBA CyCHiIbHa HebOe3meka
XapaKTePU3YEThCS 00’ €KTUBHUMHU Ta Cy0’ €KTUBHUMH O3HAKAMU 3JI0YMHHOTO JISHHS B [IJIOMY
0e3 ypaxyBaHHS OCOOHM 3JIOYMHIISI, 1 PO3POOMTH MEXaHi3M BUXOAY 3a MaKCHUMallbHI MEXi
CaHKIII] 32 HasIBHOCTI OOCTABHH, 110 OOTSKYIOTh IMIOKApPAHHs, Ta HETaTUBHOI XapaKTEPUCTUKU
0coOu BUHHOTO. TpeTiif — BIIMOBUTHUCH BiJl OOCSATY MOKIIMBOTO MOKAPaHHS SIK MipU CTYIEHS
TSDKKOCTI 3JIOYMHY, OCKIJIBKH, SIK BXKE 3a3HAYAIIOCh, 3aKOHO/IABEIlh Y CAHKIII CTATTI IIOBUHEH
BpaxyBaTH HE TIIbKU TSKKICTh 3JI0YMHY, aje 1 BCl MOXJIMBI OOCTaBHHHM, IIO OOTSKYIOThH
nokapanHss. [lepmmii crioci® BUIaeThCsi HAM OUTBIIT ONITUMAIIEHUM.
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